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FINAL D E C I S I O N :  OASD(HA) Case F i le  l1-80 
(Minor Chi ld)  
USN, Appealing  Party 

.The  Hearing F i le  of  Record, the t r a n s c r i p t   o f  the oral   tes t imony 
p r e s e n t e d   a t  the Hearing, the Hearing Officer 's  RECOMMENDED 
DECISION, and the Memorandum of  Concurrence from the Direc tor ,  
OCHAMPUS, on OASD(HA) Appeal  Case No. 11-80, have  been  reviewed. 
The amount i n   B s p u t e  i s  approximately $45,000 a year  on a pros- 
pec t ive  basis. 

I t  was the Hearing Officer 's  recommendation t h a t   t h e  CHAMPUS F i s c a l  
I n t e r m e d i a r y ' s   i n i t i a l   d e t e r m i n a t i o n   t o  deny f u r t h e r  CHAMPUS Basic 
Program b e n e f i t s   f o r  care of the minor ,ch i ld   (benef ic ia ry)  be upheld. 
I t  was h i s   f i n d i n g   t h a t   t h e   i n p a t i e n t   c a r e   i n   d i s p u t e  was pr imar i ly  
c u s t o d i a l   i n   n a t u r e .  I t  was h i s   f u r t h e r   f i n d i n g   t h a t  the type of 
c a r e   i n   q u e s t i o n  would more appropr ia te ly  be considered  under the c' Program f o r   t h e  Handicapped  as  had  been  proposed by OCHAMPUS. A f t e r  
due cons idera t ion  and ca re fu l  review of  the  evidence  presented,  the 
P r inc ipa l  Deputy Secre ta ry  of   Defense  (Heal th   Affairs) ,   act ing  as  
the  designee for t h e   A s s i s t a n t  Secretary, concurs  with this recom- 
mendation  and  accepts it a s  the FINAL DECISION.  

PRIMARY ISSUE 

Th.e p r i m a r y   i s s u e   i n   d i s p u t e   i n  this appeal is whether o r   n o t   t h e  
i n p a t i e n t  care the benef ic ia ry /pa t ien t  is rece iv ing  is pr imar i ly  
custodial:   Related  to this i s s u e  is  the  quest ion  of  whether o r  
no t  the ch i ld  requires care a v a i l a b l e   o n l y   i n  the acute   hospi ta l  

b .. 

1 /  =' A s  a r e s u l t   o f  legal a c t i o n   i n i t i a t e d  by the  sponsor,  
under a S t ipu la t ed  Motion t o  D i s m i s s  OCHAMPUS agreed 
to   con t inue  CHAMPUS Basic b e n e f i t  payments  pending 
completion o f  adminis t ra t ive  review of the appeal. 
OCHAMPUS a l so   ag reed   t ha t  i f  the FINAL D E C I S I O N  
t e rmina te s   any   o r   a l l   bene f i t s ,  the t e r m h a t i o n   o f  

days   a f te r  the da te  o f  the FINAL D E C I S I O N .  
- .  b e n e f i t s  w i l l  n o t  be effective u n t i l   f i f t e e n  (15) 
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i n p a t i e n t   s e t t i n g .  Also a t  i s sue  i s  whether t he  OCHAMPUS deci- 
s i o n   t h a t   t h e   c a r e  should be considered  under the Program for  the 
Handicapped . - .. ~. -_ was appropriate .  . ... $ 

. .  f 
The-appl icable   regula t ion   in  effect  a t   t h e  time the disputed 
inpat ient   s tay  occurred  def ines   "Custodial   Care"   as  I ! .  . . care  
rendered  to  a p a t i e n t   ( a )  who i s  mentally o r  phys ica l ly  disabled 
and  such d i s a b i l i t y  i s  expected t o  continue and be prolonged, and 
( b )  who requi res  a protected,   monitored  and/or  controlled  environ- 
ment  whether i n  an i n s t i t u t i o n   o r   i n   t h e  home, and ( c )  who requires 
a s s i s t ance   t o   suppor t   t he   e s sen t i a l s   o f   da i ly   l i v ing ,  and ( d )  who 
is not  under a c t i v e  and specific  medical,   surgical  and/or  psychi- 
a t r i c   t r e a t m e n t  which w i l l  reduce the d i s a b i l i t y   t o  the ex ten t  
necessa ry   t o   enab le   t he   pa t i en t   t o   func t ion   ou t s ide  the pro- 
tectea, monitored,  and/or  controlled  environment."  (Reference: 
CHAMPUS Regulation DoD 6010.8-R, Chapter 11, Subsection B . 4 7 . )  

_ .  .. 1 . .  . ? 

In the   sec t ion  which out l ines   Basic  Program bene f i t s  the regula- 
t i o n   f u r t h e r   s t a t e s . . .  "A cus todia l  care determination i s  not  
precluded by t h e   f a c t   t h a t  a p a t i e n t  i s  under the care   of  a 
supenris ing  and/or   a t tending  physician and t h a t   s e r v i c e s   a r e  
being  ordered and p resc r ibed   t o   suppor t  and generally  maintain 
the pa t ien t ' s   condi t ion ,   and/or   p rovide  f o r  t h e   p a t i e n t ' s  com- 
f o r t ,  and/or assure  the manageabi l i ty   of   the   pat ient .   Further ,  a 
custodial   care   determinat ion is not  precluded  because  the  ordered 
and prescr ibed services and suppl ies  are being  provided by a 
R.N. o r  L . P . N . "  (Reference: CaAMPUS Regulation DoD 6010.8-R, 
CHAPTER I V ,  Paragraph  12.a. ) 

A l s o  i n  the   bene f i t s   s ec t ion ,   t he   r egu la t ion   s t a t e s ,  " I t  is  n o t  . 
the condi t ion itself t h a t  i s  cont ro l l ing   bu t   whether   the   care  
be ing   rendered   fa l l s   wi th in  the d e f i n i t i o n   o f   c u s t o d i a l  care." 
(Reference: CHAPTER I V ,  Sect ion E., Paragraph 1 2 . b )  

The r egu la t ion   spec i f i ca l ly   exc ludes   cus tod ia l  care under the 
sect ion  descr ibing  exclusions and l i m i t a t i o n s ,   s t a t i n g ,  I t  ... 
[excluded is]  Custodial  Care regardless   of  where rendered." 
[emphasis  added]  (Reference: CHAMPUS Regulation DoD 6010.8-R, 
CHAPTER I V ,  Subsection G . 8 . )  

The appl icable   regulat ion  a lso  speaks  to   the level of care i s sue .  
I n  the sec t ion  on l i m i t a t i o n s  and exclusions it states ,  I t . . .  

[excluded  are] services and s u p p l i e s   r e l a t e d   t o   i n p a t i e n t   s t a y s  
i n  hosp i t a l s   o r   o the r   au tho r i zed   i n s t i t u t ions  above the appro- 

(Reference: CHAMPUS Regulation DoD 6010.8-R, CHAPTER IV, S u b -  
-- p r i a t e  level required  to  provide  necessary  medical care." 

( sec t ion  G . 3 .  ) In   addi t ion the r egu la t ion   p rov ides   t ha t   bene f i t s  
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f o r   i n s t i t u t i o n a l   s e r v i c e s  I t . . .  are  subject t o  any 'and a l l   a p p l i -  
cable def ini t ions,   condi t ions,   l imitat ions, .   except ions  and/or  
exclusions  as  may.be.otherwise .set  f o r t h   i n   t h i s   o r   o t h e r   C h a p t e r s  3 r 
of this .Regulation.11  -(Reference-: . .CRAMPUS, Regulation- DoD 6.010.'8-R; 
C W T E R  I V ,  Sect ion B. ) 

The Regulat ion  a lso  def ines   l lSki l led  Nursing  ServiceI1  ( in   par t ]   as  
t l . . . . a  service which can  only be furnished by  an RN ( o r  LPN o r  
LVN) [provided  an RN is no t   ava i l ab le ]  and required t o  be  performed 
under  the  supervision o f  a p h y s i c i a n   i n   o r d e r   t o   a s s u r e  the 
sa fe ty   o f  the p a t i e n t  and achieve the medically desired r e s u l t  ... sk i l l ed   nu r s ing  services are   o ther   than   those  of d a i l y   l i v i n g  
or which could be performed  by  an  untrained  adult  with minimum 
instruction  and/or  supervision.11  (Reference: CHAMPUS Regulation 
DoD 6010 .8 -R ,  CHAPTER 11, Subsection B . 1 6 1 )  The regula t ion   def ines  

I "Essentials  of  Daily  LivingH1  as . t h a t  care I t . .  . which c o n s i s t s  o f  

c 

I 

provid ing   food   ( inc luding   spec ia l   d ie t s ) ,   c lo th ing  and shelter;  
personal  hygiene services; observat ion and general  monitoring; 
bowel training  and/or management; sa fe ty   p recaut ions ;   genera l  
prevent ive  procedures   (such  as   turning  to   prevent   bedsores) ;  
passive  exercise;   companionship;  recreation; and such  other 
elements  of-   personal care which  can  reasonably be performed  by  an 
unt ra ined   adul t   wi th  minimum ins t ruc t ion   and/or   superv is ion ."  
(Reference: CaAMPUS Regulation DoD 6010 .8 -R ,  CEAPTER 11, Sub- 
sec t ion  B. 67 ) 

The appl icable   regula t ion   a l so   p rovides   au thor i ty   for   the  D i r e c -  
t o r ,  OCBAMPUS, t o  effect t r a n s f e r   t o   t h e  Program for the Handi- 
capped (PFTH) s t a t i n g   [ i n   p a r t ]  ... "The Direc tor ,  OCHAMPUS (or a 
designee) is a u t h o r i z e d   t o  review a Basic Program case and make a 
determination t h a t  the p a r t i c u l a r   b e n e f i c i a r y  meets the de f in i -  
t i on   o f  a moderately or severe ly   re ta rded   and/or   se r ious ly   phys i -  
cally  handicapped whe&er o r   n o t  an   appl ica t ion  for b e n e f i t s  
under the PFTH has been submitted by the sponsor."  (Reference: 
CaAMpUS Regulation DoD 6010 .8 -R ,  CHAPTER V, Sect ion K )  The 
regula t ion   def ines   "Menta l   Retarda t ion"   [ in   par t ]   as  (. . . sub- 
normal gene ra l   i n t e l l ec tua l   func t ion ing  ... severe mental re tar-  
d a t i o n   r e l a t e s   t o  I Q  ... 35 and under." The de f in i t i on   o f  IIPhysi- 
cal  Handicap1' s ta tes  [ i n   p a r t ]  I t . .  . is of   such   sever i ty   as   to  
preclude the indiv idua l  from  engaging i n   s u b s t a n t i a l l y   b a s i c  
p r o d u c t i v e   a c t i v i t i e s  of  da i ly   l i v ing   expec ted  of unimpaired ' 

persons  of the same age  group.I1  JReferences: CKAMPUS Regulation 
DoD 6 0 1 0 . 8 - R ,  CHAPTER 11, Subsections B . 1 0 7 .  and B . 1 3 3 . )  

The appeal ing  par ty  and h i s  l e g a l   r e p r e s e n t a t i v e   i n i t i a l l y  sub- 
mitted statements  and/or  testimony  which, i n  their view,  sup- 
ported the p o s i t i o n  tha t  the inpa t ien t   care   be ing   rendered  the 
minor chi ld  i n - t h i s   c a s e  was no t  and is no t  now pr imar i ly  
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cus tod ia l   i n   na tu re .  I t  was a l s o   t h e i r   p o s i t i o n   t h a t   t h e   a c u t e  
h o s p i t a l   i n p a t i e n t   s e t t i n g  was and is  necessary to   ma in ta in  the 

. . p a t i e n t ,  .and t h a t  the serv ices   be ing   rendered   represent   sk i l led  . ' -  
nur.sing  care. I t  was- a lso  implied t h a t  the p a t i e n t ' s   c o n d i t i o n  . .  
i t s e l f  should be cause   for  CHAMPUS Basic  Benefits  to be continued. 
Nonetheless, it is  the f ind ing  of the   Pr inc ipa l  Deputy Secretary 
of  Defense  (Health  Affairs)   that  the f a c t s   p r e s e n t e d   i n   t h i s   c a s e  
do not  support  the appea l ing   pa r ty ' s   pos i t i on  and t h a t  the ser- 
vices  being  provided  to  the minor ch i ld   represent  what  can  only 
be termed a s   c l a s s i c   c u s t o d i a l   c a r e .  

In order   to .   assure   tha t   the   appea l ing   par ty  and a l l   o t h e r s  con- 
cerned  ful ly   understand the bases on  which t h e   i n i t i a l   d e n i a l  
decision is being  reaffirmed,  each  point is  addressed i n   t h i s  
FINAL DECISION.  

1. Patient ' s   Condi t ion.  The appealing  party claimed 
t h a t  CHAMPUS Basic benefi ts   should be provided  because o f  ' 

the ser iousness   of  the pa t i en t ' s   cond i t ion .  The Hearing 
F i le  of  Record  thoroughly  recounts  the  patient 's   medical 
h i s to ry  and c l e a r l y   e s t a b l i s h e s   t h e   g r a v i t y   o f   t h e  minor 
chi ld 's   physical   problems and mental deficit .  The p a t i e n t  
is now ei-ght (8) years   o ld .  She has no control   over   her  
body funct ions,   has  no voluntary motor functions,   cannot 
feed   herse l f ,  i s  apparent ly   both  bl ind and deaf, and cannot.  
speak. H e r  general '   appearance is described  as  tremerous,  
with  abnormal s p a s t i c  movements of eyes and ex t r emi t i e s ,  
having  poor  motor  control,   severely  retarded, and genera l ly  
comatose. The p a t i e n t ' s   f u n c t i o n a l  age w a s  described as  under 
one  month. I n  a depos i t ion   g iven   in   connec t ion   wi th  a separ- 
a t e   l e g a l   a c t i o n ,  one  of the ch i ld ' s . phys i c i ans  described her 
condition as being t h a t   o f  Ita vegetable.  CHAMPUS has not  
questioned the  s e v e r i t y   o f  the c h i l d ' s   c o n d i t i o n   i n  ei ther 
the i n i t i a l   d e n i a l  or subsequent  appeal  decisions. The matter  
a t   i s s u e  i s  no t   he r   cond i t ion   bu t   r a the r  the kinds  of services 
being  rendered  for  her care--i ,e, ,   does it r e p r e s e n t ' t h e r a p e u t i c  
and sk i l l ed  nursing services or is it pr imar i ly   cus todia l  
care. While w e  do no t   d i spu te  the f a c t  t ha t  the ch i ld  
requi res   cons tan t  care, it i s  our   f inding  that   the   kind  of  
care  being rendered is  cus tod ia l   i n   na tu re ,   p r imar i ly  
designed t o   p r o v i d e   t h e   e s s e n t i a l s   c f   d a i l y   l i v i n g ,  and thus 
does n o t  qua l i fy   fo r   Bas i c  Program benefi ts .   (References:  
CHAMPUS Regulation DOL) 6 0 1 0 . 8 - R  CHAPTER 11, Subsections 
B-47, B . 6 7  and B.161 ;  CHAPTER IV, Section E, Paragraphs  12.a 
& 12.b)  

( 2. Acute Inpat ient   Hospi ta l   Set t ing  Required.  I t  was a s se r t ed  
by the appea l ing   pa r ty   t ha t  the p a t i e n t   r e q u i r e s ,  on a 
constant ,  24-hour-a-day b a s i s ,  the acute  level of  care and 
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p r o f e s s i o n a l   s k i l l s  and  complex m e d i c a l   f a c i l i t i e s   a v a i l a b l e  
on ly   i n   t he   acu te   hosp i t a l   i npa t i en t   s e t t i ng .  (The appealing 
.par ty   a l so   impl ied   converse ly ,   tha t   -because   the   pa t ien t -" i s .  f 
, con f ined   i n  a h o s p i t a l  which h a s   a c u t e   c a r e   f a c i l i t i e s ,   t h a t  ; 
Basic Program benef i t s   should   cont inue   to  be payable.   In 
other  words,   whether  required  or  not,  the f a c t  the c h i l d  is 
i n  an a c u t e   h o s p i t a l   s e t t i n g   s h o u l d   r e s u l t   i n   a u t o m a t i c a l l y  
extending  Basic  Program  benefits   for her care--a  "catch-22" 
premise which the Program rejects  out-of-hand.) The c l i n i c a l  
documentation  included i n  the Hearing F i l e  o f  Record  indi- 
ca t e s  tha t  on an  ongoing  basis this pa t ien t   needs   cons tan t  
supportive care and general   observat ion.  The f a c i l i t y   i n  
which t h i s ,   p a t i e n t  i s  now conf ined   c lear ly  is  equipped t o  
provide care t o  the c r i t i c a l l y  ill. The Hearing F i le  of 
Record gives  no evidence, however, t h a t   t h e   s o p h i s t i c a t e d  
therapeut ic  and r e h a b i l i t a t i v e  services of the f a c i l i t y  
w e r e  used o r   p re sc r ibed .  A s  a matter o f   f a c t ,   t h e  
evidence submitted s t rongly   suppor ts  a f i n d i n g   t h a t  the 
pr imary  reason  for   the  admission of the minor ch i ld  t o   t h e  
hosp i t a l  was t o  relieve the   appea l ing   par ty  and h i s  w i f e  of 
the d a i l y   r e s p o n s i b i l i t y   f o r  her care--not  because  the 
a c u t e   h o s p i t a l   s e t t i n g  w a s  medical ly   required.  I t  is not  c argued tha t  care of  a c h i l d   i n  the condi t ion  described i n  
this appeal is. no t   ex t r eme ly   d i f f i cu l t ,   phys i ca l ly  and 
psycho log ica l ly   deb i l i t a t ing  and  even d i s r u p t i v e   t o   t h e  
family  involved.  That a dec is ion  w a s  made t o   i n s t i t u -  
t i o n a l i z e   t h e   c h i l d  is understandable. I t  does,  however, 
c o n t r a d i c t   t h e   a p p e a l i n g   p a r t y ' s   a s s e r t i o n   t h a t  the acute  
h o s p i t a l   s e t t i n g  w a s  medica l ly   requi red   for  the chi ld .  That 
the family  found itself no longer  able t o  cope w i t h  t h e  
ch i ld ' s   ca re   does   no t   equa te   t o  a f ind ing   ' t ha t  it was no t  
poss ib le   to   p rovide  the c a r e   i n  the home (perhaps  through 
t h e   u s e   o f   a t t e n d a n t s )   o r   i n  a lesser f a c i l i t y   t h a n  an acute  
hospi ta l .  The dec i s ion   t o   admi t   t o  an acute  care h o s p i t a l  

assumption ( a l b i e t  mistaken) t ha t  i f  the c h i l d  w e r e  placed 
i n  such a f a c i l i t y ,  CHAMPUS b e n e f i t s  would be assured. Even 
i f  it had been  found t h a t  the h o s p i t a l   s e t t i n g  w a s  an  appro- 
p r i a t e   l e v e l   o f   c a r e '   f o r  this c h i l d ,  it would be a moot 
point.   Regardless  of the type of i n s t i t u t i o n  i n  which a 
p a t i e n t  i s  conf ined   o r  the type o f   c a r e   t h a t   f a c i l i t y  is 
equipped t o   r e n d e r ,  the decis ion  as t o  whether o r   n o t  
CEAMPUS Basic  Program  benefits are provided  depends  ent i re ly  
on a determination t ha t  whether o r   n o t  the specific s e r v i c e s  
being  provided m e e t  CHAMPUS c r i t e r i a .   D e n i a l  i n  this case  
was based on the f i n d i n g   t h a t  the services being  rendered 
a re   p r imar i ly   cus tod ia l .  Again, it is n o t  the condi t ion  of  
the p a t i e n t  tha t  is  con t ro l l i ng   no r  the type o f  f a c i l i t y .  

. w a s  a personal one of  the family,  perhaps  based  on the 

1 
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What  is  controlling  is  the  type of care  being  rendered. It 
is  our  position  that  the  primary  objective of the  admission 

child, not  because..she require.d  an.  acute  hospital  setting. 
And  further,  regardless of the  fact  the  care  was  rendered  in 
a  hospital  capable of providing  sophisticated  medical  and 
rehabilitative  care,  the  care  rendered  the  minor  child in 
this  case  was  primarily  custodial  in  nature  and  thus  excluded 
under  the CHAMPUS Basic  Program.  (References: CHAMPUS 
Regulation DoD 6010.8-R, CEAPTER 11, Subsections  B.47  and 
B.67; CHAPTER  IV,  Section E, Paragraph 12.9 and  12.b;  CHAPTER 
IV,  Subsections G.3 and G.8.) , 

_ .  .was  to  relieve  the  family of the  burden of caring  -for  the 

3. Skilled  Nursinq  Services  Required. The appealing  party 
also  strongly  asserted  that  the  patient  requires  skilled 
nursing  care  on  a  round-the-clock  basis. 

c 
0 Seizure  Monitorinq. It was  claimed  that  the  child 

is  subject  to  seizures  and  that this requires  the 
presence, on a  24-hour  basis,  of  a  professional  nurse 
with  direct  physician  supervision.  Sejzures  are  often 
secondary to degenerative  central  nervous  system  condi- 
tions.  Evidence  in  the  Hearing  File of Record  indicates 
that  during  the  acute  hospital  confinement  for  which 
clinical  records  were  provided,  three  episodes of 
seizures  were  reported  over an 18-month  period.  These 
seizures  were  controlled  with  medication.  Occurrence 
of these  episodes on only  three  occasions  does  not 
support  a  finding  that  constant  and  continuous  monitoring 
is  needed  for  seizure  control,  nor  that  the  acute  hospital 
inpatient  setting  is  needed  to  administer  the  anticon- 
vulsive  medications.  Patients  susceptible  to  seizures, 
even  those  who  experience  seizures on a  daily  basis,  are 
routinely  handled as an outpatient,  with  the  seizure 
monitoring  provided  by  family  members  or  other  adults. 
Immediate  availability of appropriate  medications  is  the 
key in seizure  control--which  can  be  administered by any 
adult  with  minimum  instruction  and  supervision. In such 
situations it is  not  uncommon  for  standby  instructions  to 
be  provided  to  the  parents or other  attendants as to  per- 
mitted  dosage  increases when such  an  incident  occurs. The 
fact that a patient  is  susceptible  to  seizures  and  is 
provided  medication  for their control  is not  sufficiently 
compelling  to  require  the  presence of a professional  nurse 
nor  direct  physician  supervision.  Seizure  monitoring can 
be  and  routinely  is  adequately  handled  by  parents or 
other  adults  with  minimum  instruction  and  supervision. 
It may be necessary to  occasionally  institutionalize 
such a patient  for  stabilization,  but  this  would  be 
an  exception not the  routine. 
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Apnea Monitoring. The appeal ing  par ty   a lso  c la imed 
the p a t i e n t  required constant   observat ion and monitor- 
i ng   o f   he r   r e sp i r a to ry . func t ions .  I t  was s t a t e d  the s 
p a t f i n t  was subject to   eg isodes  of apnea ( c e s s a t i o n - o f  
b rea th ing )  and therefore   required  confinement   in  a 
facil i ty  capable  of  providing  immediate medical care .  
The evidence i n  the Hearing F i l e  of Record shows t h a t  
there was one episode o f  pnuemonia  and several   episodes 
of   upper   resp i ra tory   in fec t ion  and airway  congestion. 
Resp i r a to ry   s t r i do r ,   poor  a i r  exchange, and brea th ing  
i r r e g u l a r i t y  were a lso   repor ted   in   assoc ia t ion   wi th   an  
elevated  temperature.  There is  no evidence i n   t h e  
Hearing F i l e  of  Record tha t   ep i sodes  o f  r e s p i r a t o r y  
d i f f i c u l t y  w e r e  continuous and required e i ther  cons tan t  
monitoring  or  confinement i n  an acu te   ca re   s e t t i ng .  
Hospi ta l   records  show- 'c lear ly   that   episodes o f  resp i ra -  
t o r y  problems were not   f requent  and were a l l e v i a t e d  
without  use  of emergency medical  equipment o r  "extra-  
ord inary"  medical in te rvent ion .  Based on evidence i n  
the Hearing F i l e  of  Record, w e  must  conclude  that  
respiratory  problems  responded w e l l  t o   rou t ine   t he rapy  
( a n t i b i o t i c s  and decongestive  drugs)  which,  again, 
could be and rout ine ly   a re   adminis te red  on an   ou tpa t ien t  
basis by  the  average  adul t   wi th  minimum i n s t r u c t i o n  and 
superv is ion .  When these  respiratory  problems  occurred, 
they  tended t o  reflect  the  usual   progression  of   such 
d i so rde r s  and did no t   r ep resen t  an immediate t h r e a t   t o  
l i fe .  I t  would appear ,   therefore ,   tha t  the general  
care which  parents   or   other   adul ts   rout inely  provide  to  
ch i ld ren  would provide  suff ic ient   monitor ing and obser- 
vat ion  for   the  purpose  of   watching 'for ind ica t ions   o f  
r e s p i r a t o r y  distress. Further,  use  of  an  apnea  monitoring 
device would f u r t h e r   l e s s e n  the need for   observa t ion .  
H a d  these episodes  occurred a t  home o r   i n  a lesser 
f a c i l i t y   t h a n  a hosp i t a l  and i f  they  pers is ted,   adequate  
t i m e  would  have  been a v a i l a b l e   t o  seek add i t iona l  
medical ass i s tance .  

0 Infec t ious  Diseases. The appea l ing   pa r ty   a s se r t ed   t ha t  
the p a t i e n t  was s u s c e p t i b l e   t o  pneumonia  and therefore  
requi red  care i n  an i n s t i t u t i o n   t h a t   c o u l d   p r o v i d e  
immediate medical care .   Hospi ta l   records  show episodes 
o f   r e sp i r a to ry   i n fec t ions  i n  March, May and June 1979.  
The r eco rds   a l so  show a u r i n a r y   t r a c t   i n f e c t i o n   i n  May 
and June 1979. Upper-respiratory  problems,  pneumonia, 
and u r ina ry   t r ac t   i n fec t ions   a r e   gene ra l ly   s econda ry  
problems i n   s e v e r e l y  disabled p a t i e n t s ,   p a r t i c u l a r l y  
those w i t h  little o r  no motor a b i l i t y .  For this p a t i e n t ,  
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episodes of respiratory  problems and urinary tract 
infections  were  relatively  infrequent  considering  the 
patient's condition. ' When  they  hid occur, the  patient's. 
response  to medication- was good. There  is no evidence 
in the  Hearing'File  of Record  to  indicate  there  were 
any episodes  of  overwhelming  systemic  dysfunction or 
septicemia, or that  the  patient  required  excessive or 
unusual  doses of medications to combat  these  conditions. 
There  also is no evidence to  indicate  the  patient  required 
oxygen  therapy during episodes of respiratory  infection, 
or if she had, whether  this kind of th apy would  have 
been  given,  considering  the "NO CODE" ZZ status of  this 
patient. 

0 Nursing  Service Rendered. I t  was  strongly  asserted 
by the  appealing party that  the kind of nursing  care 
being  provided  his  daugther  represented  skilled  nursing 
services  which  could only be rendered  by a professional 
nurse  under  the  direct  supervision of a physician. A 
review of the  clinical  documentation  indicated that 
llsupportivell  nursing  was-ordered and that  the  following 
services .were being  provided  on a routine basis: c 

Administration of Oral Medication 
Taking of Vital  Signs  Periodically 

Bowel Management;  Use of Suppositories  or 
Administration  of  Enemas  when  Required 

Incontinence  Care 
Positioning;  Passive  Exercise 
Stimulation; 

(soft toys, music, etc.) 
Placement  in  Chair 
Feeding 
Personal  Hygiene 
Dressing  the  Patient 
General  Observation 
"Tender  Loving  Care" 

.Checking  Weight Weekly 

2' llN0 CODE" status designates  patients  whose  condi- 
tions  are such  that  it is not  considered  useful to 
prolong their lives by extraordinary means. For 
example, the "NO CODE'' status  would  preclude  use 
of devices to maintain  respiration  should a pro- 

4 longed episode of apnea occur. 
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None of the l i s ted  services is a sk i l l ed   nu r s ing  service 
tha t   cou ld   on ly   s a fe ly  be  performed  by a profess iona l  
nurse  under the supervision  of a physician.  A review 
of   the l i s t  of  services performed on a rou t ine   bas i s  
i nd ica t e s  t h a t  the care  was, in   fac t ,   Suppor t ive   on ly ,  
a l m o s t   t o t a l l y   r e l a t e d  t o  t he   e s sen t i a l  of d a i l y   l i v i n g  
- - i .e . ,  custodial   in   nature--and d i d  no t  require the 
s c i e n t i f i c   t r a i n i n g  of a professional   nurse .  They a r e  
types  of services which can   readi ly  be performed by any 
adul t   wi th  m i n i m u m  d i r e c t i o n  and supervis ion.  

f 
.. - 3 

The c l in ica l   ev idence   in   the   Hear ing  F i l e  of  Record  and t h e  
oral   testimony  does  not  support  the view t h a t   t h e  services 
be ing   rendered   represented   sk i l led   care   tha t   could   on ly  be 
rendered i n  an acu te   hosp i t a l   ge t t i ng   unde r   t he   d i r ec t  
supervis ion o f  a physician.  The types and frequency  of 
infect ion  experienced by and a n t i c i p a t e d   i n   t h i s   p a t i e n t   d i d  
n o t  require' cont inued  confinement   in   the  acute   hospi ta l  
i n p a t i e n t   s e t t i n g ,  and  could  have  been managed elsewhere, 
inc luding  the home. The p a t i e n t ' s  "NO CODE'' s t a t u s  i tself  
con t r ad ic t s  the claim t h a t  an acute  care f a c i l i t y  is  the 
o n l y   a p p r o p r i a t e   s e t t i n g   f o r  this p a t i e n t   s i n c e   t h i s   i n d i -  
c a t e s  the sophis t ica ted   t echnology  ava i lab le   a t   the   hospi ta l  
would n o t  be u t i l i z e d  even if needed.  Further, w e  a r e   n o t  
persuaded t h a t  the a c u t e   h o s p i t a l   i n p a t i e n t   s e t t i n g  was 
required f o r  the kind of  observation  provided this p a t i e n t -  
In general  the services are o f  the kind  routinely  provided 
i n  a lesser ' faci l i ty  o r   i n  the home, and are those  which  can 
be  provided by the average  adul t  w i t h  minimum i n s t r u c t i o n  
and supervision.'  I t  is not   reasonable   to   maintain a p a t i e n t  
i n   t he   acu te   i npa t i en t   hosp i t a l   s e t t i ng   s imply  on the basis 
t h a t   t h e r e  is a p o t e n t i a l   f o r   s e r i o u s  medical problems. This 
represents  an inappropr ia te  use  of the acute  care h o s p i t a l .  
Transfer t o  the acu te   hosp i t a l  i s  always an opt ion  should an 
emergency occur.  (References: CHAMPUS Regulation DoD 6010.8-R, 
CHAPTER 11, Subsection B.47, B.67 and B.161; I V ,  Subsection 
G.3 and G.7) . 
Custodial  C a r e .  Notwithstanding  claims  to the contrary  by 
the appea l ing   par ty ,  the c l in i ca l   i n fo rma t ion   i n  the Hearing 
F i le  of  Record is overwhelmingly  persuasive and  mandates the 
conclusion t h a t  t h e  care which has been, and apparent ly  con- 
t i n u e s   t o  be, rendered the   pa t ien t /ch i ld  is  p r imar i ly   cus tod ia l  
i n   n a t u r e .  The p a t i e n t ' s   d i s a b i l i t y  is permanent--i.e., ex- 
pected   to   cont inued  and be prolonged; the h o s p i t a l  and the 
nursing s ta f f  provide a protected,   monitored and con t ro l l ed  
environment  for her; the services   rendered her were s p e c i f i -  
c a l l y  designated as   support ive,   deal ing  a lmost   exclusively 



FINAL D E C I S I O N :  
OASD(HA) 11-80 

'.. 

10 

w i t h  the e s s e n t i a l s   o f   d a i l y   l i v i n g ;  and t h e   p a t i e n t  is  not  
now, nor is she  expected  to  be i n  the  future,   under  any 
therapeutic  regimen  which cou ld  be expecte&--*o--reduce  her . . f 
disabi l i ty . .  This f ind ing  is  fur ther   supported by the  "NO _ .  ; 
CODE" s t a t u s   a s s i g n e d   t o  her  a t   t h e   h o s p i t a l   i n  which she is 
conf ined .   That l the   pa t ien t  is  under a physician 's   super-  
v i s ion  and t h a t  services are   rendered   to   suppor t  and  main- 
t a in   he r   cond i t ion  and provide  for  her  comfort and manage- 
ab i l i ty ,   does   no t   p rec lude  a cus todia l   care   f ind ing .   In  
f a c t  this must be considered a c l a s s i c   c u s t o d i a l   c a r e  
case from the date  of  admission. The CHAMPUS F i sca l   In t e r -  
mediary made a g r o s s   e r r o r  i n  a u t h o r i z i n g   t h e   i n i t i a l   e x t e n -  
s ion   of   benef i t s .  Upon r e c e i p t   o f   t h e   i n i t i a l   c l a i m ,   B a s i c  
Program benefits   should  have  been  denied and the case  refer- 
red t o  OCHAMPUS for   considerat ion  under  the Program f o r  the 
Handicapped.  (References:. CHAMPUS Regulation DoD 6010.8-R, 
CHAPTER 11, Subsection B.47; CHAPTER I V ,  Secti.on E, Paragraphs 
12.a and 12.b); CHAPTER,IV, Subsection B.7 CRAPTER V,  Sect ion K . )  

6 .  Consideration Under the Program f o r   t h e  Handicapped. The 
appea l ing   par ty   s t rongly   d i sagreed   tha t   h i s   daughter ' s   case  
was  more appropriately  considered  under  the Program f o r  the . 
Handicapped than  untter  the Basic Program. A review of   the  
Hearing File of  Record i n d i c a t e s  the ch i ld ' s   phys ica l   condi -  
t ion   has  lasted more than twelve (12 )  months and is expected 
t o  be terminal. H e r  primary  degenerative  neurological 
d i s a b i l i t y  requires that  she receive a s s i s t a n c e   t o   s u p p o r t  
t h e   e s s e n t i a l s   o f   d a i l y  l iving. while the ex ten t   o f   her  
condition  does  not  permit  any  accurate measurement  of IQ, 
he r   phys i ca l   d i sab i l i t y  and mental r e t a rda t ion   a r e   o f   such  
s ,ever i ty  t ha t  she   on ly   func t ions   a t  the one  month l e v e l .  I t  
i s  our   f i nd ing   t ha t  the child 's  general   condition  (and the 
fac t   she  i s  the minor child of   an  act ive  duty m e m b e r )  qua l i -  
fied her   for   cons idera t ion   under  the Program f o r  the Handi- 
capped. OCHAMPUS w a s  c o r r e c t   t o  deny f u r t h e r  Basic Program 
bene f i t s  and t o   n o t i f y   t h e   s p o n s o r   t o  make app l i ca t ion  under 
the Program f o r  the Handicapped. A s  s ta ted previous ly ,  the 
CHAMPUS Fiscal Intermediary ( F I )  made a gross e r r o r   i n  
ad judica t ing  the i n i t i a l  claim(s) .under  Basic Program  bene- 
fits for the i n p a t i e n t   h o s p i t a l   s t a y   o f  t h i s  child.   Again,  
the,FI should  have  denied Basic ProGram b e n e f i t s  and suggested 
tha t  the sponsor   apply   for   benef i t s  under the Program f o r  
the Handicapped. I t  i s  a l so   unfor tuna te   tha t   under  the 
St ipula ted  Motion t o  D i s m i s s  OCHAMPUS ag reed   t o   con t inue   t o  . 
extend Basic Program B e n e f i t s   i n  this case u n t i l   f i f t e e n  
(15) days a f t e r  the render ing   of  a FINAL DECISION.  Our 
review of this case leaves no doubt   the care being  rendered I 
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is c u s t o d i a l   i n   n a t u r e  and as  such is  spec i f ica l ly   exc luded  
by law. As a r e s u l t   o f  the FI  permi. t t ing  the  case  to   enter  
i n t o   b e n e f i t s ,  and OCHAMPUS agreement to   cont inue   those  bene- f 
fits during  they-.administrative  appeal-  process, i n  excess  of 
$100,000 i n  CHAMPUS Basic Program bene f i t s  have  been  paid 
erroneously.  The OCHAMPUS dec i s ion   t o   t e rmina te   bene f i t s  and 
t r a n s f e r  the case for   cons idera t ion   under  the Program f o r  the 
Handicapped w a s  co r rec t  and should  have  been  permitted  to  stand. 
(References: CHAMPUS Regulation DoD 6010.8-R, CHAPTER 11, 
Subsection B . 1 0 7 .  and B . 1 3 3 ;  and CHAPTER V, Sect ion K) 

3 - 

SECONDARY ISSUES 

The appeal ing  par ty   ra ised  several   secondary issues which he as- 
serted suppor t ed   spec ia l   cons ide ra t ion   t o   con t inue   t o   ex t end  
Basic Program b e n e f i t s .  In f a c t ,  i n  d iscuss ing  the secondary 
i s s u e s   h e ,   i n  effect, acknowledged t h a t  the care being  provided 
his   daughter  w a s  c u s t o d i a l   i n   n a t u r e .  

(- 
.-\ 1. Cause of  Neurological Defect. The appea l ing   par ty  

' a s s e r t e d   t h a t  the p a t i e n t ' s  severe phys ica l  disabilities and 
extreme mental   re tardat ion was caused by a smallpox  vaccina- 
t i o n   a d m i n i s t e r e d   a t  a Military f a c i l i t y  when t h e   p a t i e n t  
was n ine  ( 9 )  months old.  There w a s  a s t rong   imp l i ca t ion   i n  
this appeal t h a t  because  of the al ledged  Mil i tary  responsi-  
b i l i t y   f o r  the p a t i e n t ' s   c o n d i t i o n ,  CRAMPUS Basic Program 
benef i t s   should  be provided  whether  or  not the ca re  was and 
is cus tod ia l .  The Hearing F i l e  of  Record  includes  several  
asser t ions  concerning  the  cause  of  the d i s a b i l i t y ,   b u t  no 
clinical  documentation- was provide  which'confirmed either 
tha t  a vac ina t ion  w a s  ac tua l ly   per formed  a t  a Mi l i t a ry  
h o s p i t a l   o r   t h a t  the d i s a b i l i t y  w a s  related.  To the exten t  
it could be determined from the  Hearing F i l e  of  Record, the 
parents  have not  been able t o  establish this c la im  lega l ly .  

. Whether the vaccination  occurred,  however, and i f  so, whether 
o r   n o t  there is a ,   r e l a t ionsh ip   t o  the ch i ld ' s  disabilities 
is  a m a t t e r   f o r  the cour t s   t o   dec ide ,  and i s  t o t a l l y   s e p a r a t e  
and a p a r t  from the d e c i s i o n   i n  this appeal.   Further,   even 
i f  the r e l a t i o n s h i p  were l e g a l l y   e s t a b l i s h e d ,  the po in t  is 
moot. CHAMPUS benefi ts   are   not   determined  based on the cause 
of  a pa t ien t ' s   condi t ion .   Benef i t s   a re   payable  when the 
s p e c i f i c  services provided,  and the condi t ions  under  which 
they  are   provided,  meet CaAMpUS requirements.   In this case ,  
w e  f i n d ' t h a t  CHAMPUS requirements   for  Basic Program bene f i t s  
were n o t  m e t  because  the  care  being  provided is  pr imar i ly  

P c u s t o d i a l   i n   n a t u r e  and the i n s t i t u t i o n   ( l e v e l  of  care) is  
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s i g n i f i c a n t l y  beyond that   necessary t o  provide  adequate 
care. (References: DoD 6010.8-R, Chapter 11, Subsection 
B.47; CHAPTER .IV, Section E, _Paragraphs  12.a and 12  .b; 5 

.CHAPTER I V ,  Subsection G.3 and G . 7 )  r.. . 
_T 
* . - -  

2. O t h e r  Custodial  Cases  Paid:  Grandfather  Clause. The appeal- 
i n g   p a r t y   ( a g a i n   i n   a p p a r e n t   c o n t r a d i c t i o n   t o   e a r l i e r   p o s i -  
t i o n s  t h a t  the care being  rendered was not   cus todia l ' )   then  
claimed  to  have knowledge  of numerous p a t i e n t s  who a re  
receiving  "custodial1 '  care s imi l a r  t o  t ha t  being  provided 
h is   daughter  and who cont inue   to  receive CHAMPUS Basic 
Program benef i t s .   This   asser t ion   apparent ly  referred t o  
those CHAMPUS bene f i c i a r i e s  who were i n   b e n e f i t s   a t   t h e  t i m e  
the c u r r e n t  CHAMPUS regula t ion  w a s  implemented i n  June 1977 
and who w e r e  subsequently  determined  to be rece iv ing   cus todia l  
care a s   d e f i n e d   i n  said regula t ion .  A regula t ion  change was 
promulgated-i - e. ,  a specific  "grandfather  clauseI'--which 
approved  continuation  of CHAMPUS Basic Program bene f i t s   fo r  
about 160  such  cases.  Since the p a t i e n t / c h i l d   i n   t h i s  case w a s  
no t   admi t t ed   t o  the c i v i l i a n   h o s p i t a l   u n t i l  September 1978, 
the   "grandfa thern   p rovis ion   c lear ly   does   no t   apply .   Fur ther ,  
even i f  the case  had been i n   b e n e f i t s  as of 1 June 1977, it 
still would not   qual i fy   because the level of  care ,(use  of 
the acute   hospi ta l )   has   been  found unnecessary to   p rovide  the 
type o f  care rendered--i,e.,  it could   no t  meet the test  of  
reasonableness  required under the  "grandfather"   provis ion.  
(Reference: CHAMPUS .Regulation DoD 6010.8-R,  CHAPTER IV,  
Section E, Paragraph 12.e) 

Sponsor 's   Decis ion  to  Remain on Active Duty.. The appealing 
pa r ty   i nd%ca ted   t ha t  the d e c i d i n g   f a c t o r   i n  h i s  dec i s ion   t o  
continue i n  Mil i tary  sexvice was a v a i l a b i l i t y   o f  CHAMPUS 
bene f i t s   fo r   h i s   daugh te r .  H e  claimed he was of fe red  a 
GS-14 p o s i t i o n   i n   t h e   F e d e r a l  civil ian se rv ice   bu t  decided 
n o t   t o  make the change because he understood  medical  insur- 
ance  coverage  for   c ivi l ian employees  would not  cover the 
kind  of care h is  daughter i s  rece iv ing .  This is probably a 
correct   understanding  s ince t o  the best o.f our knowledge a l l  

care  and  do not   offer   anything similar t o  the CHAMPUS Pro- 
gram fo'r the Handicapped.  Notwithstanding these observa- 
t i o n s ,  while  it is recognized   tha t   benef i t s  may w e l l  in- 
f luence a decis ion  to   remain on a c t i v e   d u t y   i n  the Mil i ta ry ,  
it is not   reasonable   to  assume that   because  such a dec is ion  
i s  made, it i n  anyway modifies the condi t ions  under  which it 
is determined a case qualifies for benef i t s   under  CHAMPUS. 
Such dec is ions  must  cont inue   to  be based on law  and appl ic-  
able regula t ions .  

.Federal  Employee Health  Benefits  P l a n s  exclude  custodial  
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4. Use of Discretionary Authority. Again  contradicting  their 
initial position  that  the care being  rendered  is  not  custo- 
dial, both the appealing party and the.Attorney  representa- 5 .+ 

tive urged the  use of Discretionary  Authority  to provide * 7 

Basic Program  benefits for continued  inpatient  custodial 
care for the  minor  child, The Discretionary  Authority 
provision is not  applicable to this case. Such  discretion 
may be applied  only  under very unusual and limited  circum- 
stances. It cannot  be applied to any situation that would 
affect  a tlclasslf  of beneficiaries  either  directly  or 
indirectly. Further,  the  provision  specifically  precludes 
waiving any requirements o r  provisions  imposed  by  statute. 
Since the .substantive  issue  of  custodial  care  involves a 
specific  statutory  exclusion,  Discretionary  Authority  is  not 
an option  in  this case. (Reference:  CHAMPUS  Regulation DoD 
6010.8-R, CHAPTER I, Section 0.) 

5. Objection: Department  of  Defense  Representatives at Hearing. 
The  appealing par,tyls Attorney representative  objected to  the 
presence of  certain  Department  of  Defense  officials at the 
hearing. The Hearing Officer  heard  the  objection,  noted it 
for  the  record, but  ruled he found no problem with  these 
individual  monitoring the hearing. The  Hearing  Officer's 

public  is  not  the issue. It was a  closed  hearing  but  this 
would  not  preclude DoD representatives from being  present 
inasmuch as DoD is charged. with the responsibility  for 
administering the  Program  which  includes  the  CKAMPUS  appeals 
system. It was  entirely  proper  for  DoD  representatives  to 
be  in attendance, (There is no indication in the  Hearing  File 
of Record  that these officials  participated  in, or in anyway 
interfered  with, the hearing process.) 

c 
- action  was  correct,  That  the  hearing  was  closed to  the 

SUMMARY 

This FINAL  DECISION in  no  way implies the patient/child in this 
case does  not  require  custodial care--she clearly does. That  the , 

custodial  care  must be  rendered  in an acute  hopital  sitting  is 
strongly disputed,  however.  Notwithstanding the level of care 
issue, this  FINAL  DECISION  confirms the finding  that the dispute,d 
care  being  rendered in  this case is primarily  custodial  in  nature, 
has been  since  the  time of admission  and is therefore  a  type of 
Tare which  does  not  qualify  for CEAMPUS Basic  Program  benefits. 
n keeping  with  the  Stipulated  Motion to Dismiss, CHAMPUS Basic 

.ate of this  FINAL  DECISION. Since the  sponsor  (in  this case 
also the  appealing party) is  on active duty, the  case  will  be 

( rogram benefits  will be terminated  fifteen (15) days  from  the 
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reviewed f o r   p o s s i b l e   t r a n s f e r  t o  the Program f o r  the Handi- 
capped. The decis ion  as   to   whether  or not CHAMPUS Program f o r  
the Handicapped. benefi ts   are-payable  is dependeat upon the 
ava i l ab i l i . t y  o f  o t h e r .   s t a t e   o r .   l o c a l  - assistance  programs-. 

* * * * * 

Our rev iew  ind ica tes   the   appea l ing   par ty   has   rece ived   fu l l  due 
process  in  his  .appeal.   Insuance  of this FINAL D E C I S I O N  i s  the 
concluding   s tep   in   the  CHAMPUS appeal  process.  No f u r t h e r  
adminis t ra t ive  appeal  is avai lab le .  

Vernon McKenzie 
P r inc ipa l  Deputy Ass is tan t   Secre ta ry  

of  Defense  (Health  Affairs)  


