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FINAL  DECISION: 

ASSISTANT SECRETARY OF  DEFENSE 

WASHI!IGTON. D . C .  20301 1 9 AUG 1981 

The  Hearing  File of Record,  the  tape of oral  testimony  pre- 
sented at the  hearing,  the  Hearing  Officer's  RECOMMENDED 
DECISION  and  the  Memorandum of Noncurrence  from  the  Director, 
OCHAMPUS, on OASD(HA)  Appeal  Case No. 14-8 have  been  reviewed. 
The  amount  in  dispute  (both  hospital  and  physician  costs)  is 
$3,538.93. It  was  the  Hearing  Officer's  recmmendation  that 
the  CHAMPUS  benefits  for  the  surgical  implantation of the  in- 
flatable  penile  prosthesis,  including  the  associated  hospital, 
anesthesia  and  inhospital  medical  care  expenses,  incurred  during 
the  period 14 October 1976 through 20 October 1976, be  reversed. 
It was  his  finding  that  the  surgical  implantation of the  penile 
prosthesis  was  necessary  to  restore  normal  sexual  function  and 
was  essential  and  proper  treatment  for the  patient's  impotence. 
The  Director,  OCHAMPUS, did not  concur  with  the  Hearing  Officer's 
findings  and  conclusions,  suggesting that  his  recommended  rever- 
sal  not  be  accepted, and  that  the  FINAL DECISION be  based on the 
record. 

After  due  consideration  and  careful  review of the  evidence  pre- 
sented,  the  Principal  Deputy  Assistant  Secretary  for  Defense 
(Health  Affairs),  does  not  accept  the  RECOMMENDED  DECISION. 
It is  the  position of the  Office of the  Assistant  Secretary  of 
Defense  (Health  Affairs)  that  the  Hearing  Officer  did  not  cor- 
rectly  interpret  the law,and regulation  applicable  in  this  case. 
This  FINAL  DECISION is, therefore,  based on the  facts  contained 
in  the  Hearing  File of Record  and  as  presented in oral  testimony. 
It is  the  finding of the  Principal  Deputy  Secretary of Defense 
(Health  Affairs)  that  the  penile  implant  procedure in dispute  in 
this  appeal  failed  to  qualify  for CHAMPUS benefits  under  the  law 
and  applicable  regulation. 

PRIMARY ISSUE 

The  primary  issue in dispute in this  case  is  whether  the  elec- 
tive  procedure,  surgical  implantation of an  inflatable  Small 
Carrion  penile  prosthesis  (and  the  related  hospital,  anesthesia 
and  medical  care  costs),  qualifies  for  CHAMPUS  benefits.  Chapter 
55, Title 10, U.S. Code,  Section 1077 (a) ( 2 )  (B), excludes  all .- 

d prosthetic  devices  except  artificial  limbs  and  artificial  eyes. 
\.A 
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The app l i cab le   imp lemen t ing   r egu la t ion   i n   e f f ec t   a t   t he  time 
the services were  performed  c0ntained.a  provision which i d e n t i -  
f ied  those  services/suppl ies   not   authorized and  which s t a t e d ,  
V r o s t h e t i c   d e v i c e s   ( o t h e r   t h a a .   a r t i f i c a l  limbs, a r t i f i c a l  
eyes ...) [ a r e   e x c l ~ d e d ] ~ ~   ( R e f e r e n c e :  Army Regulation AR 
40-121,  Chapter 5, Sect ion 5-4, e . )  

The appl icable   regula t ion   a l so   def ines   medica l ly   necessary  
as,  "Necessary services o r  suppl ies  . . . . e s s e n t i a l   t o   t h e  
ca re  of t he   pa t i en t   o r   t he   t r ea tmen t   o f   t he   med ica l   o r   su r -  
g i ca l   cond i t ion . "  [emphasis  added]  (Reference: Army 
Regulation AR 40-121, Chapter 1, Sect ion  1-3,  c . )  

In   addi t ion ,  a t  t h e  time the   surgery  was performed,  the  Depart- 
ment of  Defense  Appropriations A c t  f o r   F i s c a l  Year  1977 (1 
October  1976  through 30 September  1977, the   per iod   dur ing  
which the  disputed  surgery was performed)  precluded  the ex- 
pendi ture   of  CHAMPUS appropr ia ted   funds   for  ''. . . therapy 
[ t rea tment )   o r   counse l ing   for   sexual   dysfunct ions   o r   sexual  
inadequacies."  This same sec t ion   fu r the r   p roh ib i t ed   ex tend ing  
CHAMPUS bene f i t s   fo r   r econs t ruc t ive   su rge ry  done p r imar i ly   fo r  
psychiatric  purposes.   (Reference:  Public Law 94-419, 90 ,  c" S t a t ,  1298,  Section 743 ) 

The appealing  party  submitted  statements  and  presented  oral  
t e s t imony   de t a i l i ng   t he  issues and f a c t o r s  which, i n   h i s  
view,   supported  the  posi t ion  that  surgical  implantat ion o f  
t he   pen i l e   p ros thes i s   qua l i f i ed   fo r   bene f i t s   unde r  CHAMPUS. 
Nonetheless, it i s  the   dec is ion  of t h e   P r i n c i p a l  Deputy 
Ass is tan t   Secre ta ry  of  Defense  (Heal th   Affairs)   that   the  
i n i t i a l   d e t e r m i n a t i o n   t o  deny b e n e f i t s   f o r   t h e   s u r g i c a l  
procedure, as well as   the   device  i t s e l f ,  was proper .   In  
o rde r   t o   ensu re   t ha t   t he   appea l ing   pa r ty   fu l ly   unde r s t ands  
the   bases  upon  which t h e   i n i t i a l   d e n i a l   d e c i s i o n  i s  being 
reaff i rmed and  upheld,  each  of  the  points  presented by t h e  
appea l ing   par ty  i s  addressed i n   t h i s  FINAL D E C I S I O N .  

1. Impotency. The appealing  party  claimed  to  have  experi-  
enced  episodes o f  impotency fo r  approximately  ten  years 
p r i o r   t o   t h e   p e n i l e   i m p l a n t   s u r g e r y  and fur ther ,   c la imed 
t h a t   r e l i e f  was not  obtained  through  conservative  medical 
t reatment  which  included  medication. I t  was h i s   a s s e r t i o n  
t h a t   t h e  impotency  caused him s ign i f i can t   men ta l   f ru s t r a -  
t i o n .  H e  ci ted impotency as  related t o  a bodi ly   funct ion 
and therefore   took   s t rong   except ion   tha t  CHAMPUS bene f i t s  
were not  forthcoming.  Impotency i s  t h e   p e r s i s t a n t   i n -  
a b i l i t y   i n   t h e  human male t o   o b t a i n  and maintain  peni le  
e r e c t i o n   s u f f i c i e n t   t o   a c c e s s  orgasm  and s a t i s f a c t o r y  
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e jacu la t ion   du r ing   i n t e rcour se .   The re   a r e   bas i ca l ly  
three  types o f  impotence: erect i le ,  t h e   p e r s i s t e n t  
d i f f i c u l t y   i n   o b t a i n i n g  and  maintaining  an  erect ion;  
e j a c u l a t o r y ,   t h e   f a i l u r e   t o   e j a c u l a t e ; - -  and premature 
ejaculation.  Impotency may b e   t o t a l  o r  p a r t i a l ,  con- 
s t a n t   o r   i n t e r m i t t e n t .  The o r i g i n   o f   t h e   d i s o r d e r  i s  
usually  psychogenic b u t  may also  be  organic.   In  males 
over 50 years  of  age,  impotency  can also be r e l a t e d   t o  
the  aging  process.   Although  very  l imited  information 
was made a v a i l a b l e   i n   t h e   H e a r i n g   F i l e   o f  Record (and 
what i s  there is p r imar i ly   anecdo ta l   i n   na tu re ) ,  it 
appears  the type of  impotence  experienced  by  the  appealing 
par ty  was erect i le  i n   n a t u r e  and   p robab ly   i n t e rmi t t an t ,   a t  
l e a s t   i n t i a l l y .  Whether t he   cond i t ion   p rog res sed   t o   t o t a l  
impotency was not   revealed.   According  to   the  appeal ing 
par ty 's   tes t imony and a s ta tement  from the   a t t end ing  
physician,  the  impotence was r e l a t e d   t o   p e r i p h e r a l  
neuropathy  secondary t o  Diabetes M e l l i t u s  f o r  which  he 
had  been t r ea t ed   s ince   1954 .  The impotence i n   t h i s  
case was a t t r i bu ted   t o   t he   de t e r io ra t ion   o f   ne rve   func -  
t i on   a s soc ia t ed   w i th  the d iabe t i c   cond i t ion  and was 
described  as  having  an  organic  basis--not  psychogenic 
in   o r ig in .   Al though  there  was no cl inical   documentat ion 
submi t t ed   t o   suppor t   t h i s   c l a im,  impotency is known t o  
occur  i n  a h igh   percentage   o f   ag ing   males   par t icu lar ly  
those who have  Diabetes   Mell i tus .  The actual   presence 
of the  impotence o r  i t s  probable  cause i s ,  however,  moot 
because  whether o r   n o t   t h e   a p p e a l i n g   p a r t y   a c t u a l l y  ex- 
per ienced   th i s   dysfunct ion  was never  questioned.  Rather 
t h e   i s s u e   i n   t h i s  case re lates  t o  whether o r   n o t   t h e  
implanted  device i s  a p r o s t h e s i s  and  whether  impotency 
can be considered a sexual   dysfunct ion o r  inadequacy. 
The implant  surgery was therefore   denied   because   (a )  
it was determined  that   the   implanted  device,  was i n   f a c t ,  
a prosthesis   (and was o t h e r   t h a n   a n   a r t i f i c i a l  limb o r  
eye) and ( b )  that   the   impotency  represented a sexual  dys- 
func t ion .   Notwi ths tanding   the   Hear ing   Off icer ' s   redef in i -  
t i o n  of  t he  terms p r o s t h e s i s  and the rapy   i n   o rde r   t o   sup -  
p o r t   h i s  recommendation of  a reversal ,   based on t h e   a v a i l -  
able   evidence  in   the  Hearing F i l e  of  Record it i s  our  con- 
c lus ion   tha t   whi le   impotency   in   a l l   p robabi l i ty  was p r e s e n t  
in   the   appea l ing   par ty   and  may wel l  have  been  organic i n  i t s  
o r ig in ,  it s t i l l  c o n s t i t u t e s  a sexual  dysfunction  which was 
corrected by surg ica l   t rea tment   [ therapy]   th rough  inser t ion  
of a peni le   prosthesis .   Therefore   both t h e  condi t ion  and 
the   t rea tment   ( inc luding   the  device) are  excluded  by law 
and regulat ion.   (Reference:   Publ ic  Law 94-419, 90 S t a t .  
1298, Section 743, Chapter 55, T i t l e  1 0 ,  US Code, 1077 
( a )  ( 2 )  ( B ) ;  and Army Regulation AR 40-121, Chapter 5 ,  
Section 5-4, e.  ) 
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2. Penile  Implant:  Prosthetic Device.  The  implant  used  in 
the  appealing  party's  case  was  a  Small-Carrion  device  with 
attachments,  surgically  implanted in its  entirety.  The 
appealing  party,  to  the  extent  he  discussed  the  specific 
issue  of  whether  or  not  the  device  is  a  prosthesis,  tended 
to  take  positions  that  CHAMPUS  benefits  should  be  available 
in this case for  other  reasons,  regardless  of  whether  the 
device  is  a  prosthesis. The  Hearing  Officer  did  attempt  to 
clarify what is  and is  not a covered  prosthesis.  Unfortu- 
nately  the  oral  discussion at the  hearing  served  only  to 
confuse  the  issue  further  and  apparently  caused  him  to 
reach  some  erroneous  conclusions. 

Similar  to  Hip  Replacement. The  appealing  party  im- 
plied  that  even  if  the  penile  implant  is  a  pros- 
thesis--it  is  no  different  from  a  hip  replacement--a 
prosthesis  which he  understood  qualifies  for  CHAMPUS 
benefits.  Both  the  appealing  party  and  the  Hearing 
Officer  made  the  point that  the  penile  implant  and 
hip  replacement  are  surgically  implanted  prostheses 
and  therefore if  one  is  covered,  under  the  applicable 
regulation,  both  should  be.  What  was  not  clarified 
at the  hearing  is that  the  law  under  which  CHAMPUS 
operates  excludes  prosthetic  devices  except  artifical 
limbs  or  eyes.  The  definition of "limb,  according ' 

to  Dorland's  Illustrated  Medical  Dictionary  (25th 
Edition),  is I f l .  One of paired  appendages  of  the 
body  used in  locomotion or grasping.  In  man,  an 
arm or leg  with  all  its component parts . . . I '  In 
comparing  the  penile implant and  hip  replacement 
the  appealing  party  and the  hearing  officer  failed 
to  recognize  that the  hip is composed of the  head 
of  the  femur  (i.e.,  the  upper  portion  of  the  leg), 
which is the  part  generally  replaced in hip  pros- 
thesis  surgery.  Therefore,  a  hip  replacement 
appropriately  falls within  the  exception to  the 
exclusion  on  prostheses--i.e., an arm or a  leg 
with  all  its  component  parts. The penis  does  not 
qualify  as  a limb;  therefore  the  implanted  penile 
prosthesis  does not  qualify  as  an  exception-to  the 
statutory  exclusion on prosthetic devices. 

e Penile  Implant:  Similar to Pacemaker  or  Heart  Valve. 
The  Hearing  Officer  raised  the  question  as to whether 
CHAMPUS covered  a  pacemaker  or  heart  valve.  The  dis- 
cussion at the  hearing  was  confused  and  inconclusive. 
It should  have  been  asserted  by  the  OCHAMPUS  represen- 
tative at the  hearing  that  these  items are  considered 
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to  be  prostheses  and  under  the  applicable  regulation 
were  excluded since  they  do  not qualify  under  the  per- 
mitted  exception--i.e.,  an  artificial  limb  or  eye. 
Again,  Dorland's  Illustrated  Medical  Dictionary (25th . 

Edition)  defines  prosthesis  as, I f . .  . an artificial 
substitute  for  a  missing  body  part . . . I 1  Under  the 
definition it lists  examples of prostheses,  both 
external  and internal,  including an aortic  valve 
replacement. 

i 

- - s 

0 Prosthesis:  External vs Internal.  Despite  stating 
that  the CHAMPUS administrative  appeal  process  could 
not,challenge  law or policy,  the  hearing  officer  then 
contradicted  himself  and  proceeded  to  define  the  term 
prosthesis in such a way as  to  support  his  reversal 
recommendation.  Instead of referring to an  authorata- 
tive  source such as Dorland's, he took the  position 
that  since  the law or applicable  regulation  did  not 
specifically  define  prosthesis  he  would  personally 
define it as  limited to external  devices  only--appar- 
ently on the  basis  that  the  exceptions  permitted  were 
limited  to  external  prostheses.  This  conclusion is 
not accepted. The  law  under  which CHAMPUS operates 
does  not  limit  the  exclusion  to  external  prostheses 
only.  Further, the  regulation  in  effect at the  time 
the  disputed  surgical  implantation  procedure  was  per- 
formed,  where  any  interpretive  language  would  have 
appeared,  was silent on any  intent  relative  to  pros- 
thetic  devices  other than that specifically  expressed 
in the  law--i.e.,  exclusion of all  prostheses  except 
artificial  limbs  and  eyes. In the  absence  of  any  such 
interpretive  language, it cannot  be  assumed  that 
further  exceptions were contemplated  under  the  applica- 
ble  regulation. Despite  the  various  assertions 
by  the  appealing party, and  the  Hearing  Officer's 
attempt  to  redefine  Ilprosthesis,ll it  is  our  finding 
that  the  penile implant is without  any  doubt or reser- 
vation,  a  prostheic  device.  This  question  is  essen- 
tially  settled by  the  manufacturer--where it is con- 
sistently  referred  to  as  a Ilprostheticll  device. 
Further,  physicians  quoted  in  the  various  articles 
submitted  for the  record  by  the  appealing  party 
also  refer  to  the  penile  implant  as  a  llprosthesis.ll 
Efforts  to  ignore  the  issue  or  to  circumvent it by 
redefining  the  term  "prosthesis"  cannot  overcome 
the  preponderance of evidence  which  classifies  the 
penile  implant  device  as  a  prosthesis.  And  as  such, 
it must  be  excluded  from  benefits  since it does not 



f a l l   w i t h i n   t h e  l i m i t e d  excep t ion   t o   t he   exc lus ion   o f  
prosthet ic   devices .   (References:   Chapter  1 0 ,  T i t l e  SS,  
Uni ted   S ta tes  Code, 1077 ,  ( a ) (2 ) (b ) ; 'Army   Regu la t ion  AR 
40-121, Chapter   5 ,   Sect ion  5-4(e))  e 
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3 .  Sexual  Dysfunction:  Surgery Does Not Consti tute  Therapy. 
The appea l ing   par ty   ques t ioned   the   Program's   pos i t ion   tha t  
the law  which  excludes  "therapy"  for  sexual  dysfunction 
app l i ed   t o   su rge ry .  I t  was e s s e n t i a l l y   h i s   p o s i t i o n   t h a t  
h i s  impotency was of   organic   or igin  and  denied  that   psychia-  
t r i c  eva lua t ion   o r   ca re  was recommended i n   h i s   c a s e ,   t h u s  
imply ing   tha t   the  term lt therapyfl   denoted  only  those  practices 
general ly ,   associated  with  mental   heal th  care not   surgery .  
The Hear ing   Off icer   a l so   appeared   to   imply   tha t   the  term 
Ittherapy" was probably  intended  to   be  appl ied.   only t o  those 
forms of   t reatment   avai lable   through  mental   heal th   sources .  
These were personal  views  only,  and were not   supported by 
any au thor i ta t ive   documenta t ion   tha t  would ind ica te   the   t e rm 
therapy is l imited  to   noninavasive  forms  of   medical   pract ice .  
Dor l and ' s   I l l u s t r a t ed  Medical   Dict ionary  (25th  Edi t ion)   refers  
to   therapy   as   l t t rea tment . l t   Fur ther ,   wi th in   the   genera l  
medical community t h e  term therapy i s  used i n   r e f e r r i n g   t o  
a l l  forms  of  treatment  including  medical,   surgical,  
p s y c h i a t r i c  and  pharmacological services. Therefore ,   the  

' term " therapy ,"   as  it appears   in   the  Defense  Appropriat ion 
A c t  of  1977 has   been  enterpreted  to   preclude  the payment 
of CHAMPUS b e n e f i t s  f o r  any type   o f   se rv ice /supply   re la ted  
to   sexual   dysfunct ion  or   sexual   inadequacy.   Since  there  i s  
no quest ion  of   fact   that   impotency,   whether   of   organic   or  
psychogenic   o r ig in ,   fa l l s   wi th in   the   contex t   o f   sexual  
dysfunction  or  sexual  inadequacy, it i s  o u r   f i n d i n g   t h a t  any 
t y p e   o f   s e r v i c e   r e l a t e d   t o   t h e   c o n d i t i o n  i s  therefore   excluded.  
(Reference: Public Law 94-419, 90 S t a t  1298,  Sect ion 743) 

4. S u r g i c a l  Inser t ion  of   Peni le   Implant  Device: Medically 
Necessary. I t  was s t rongly  asser ted  by  the  appeal ing 
par ty   tha t   the   surg ica l   p rocedure  t o  i n s e r t   t h e   p e n i l e  . 
implant was medically  necessary and [it was emplied] 
notwithstanding any o t h e r   r e s t r i c t i o n   o r   l i m i t a t i o n ,  
benef i t s   should   therefore  be ex tended   for   the   cos ts  
assoc ia ted   wi th  the surgical   procedure.  

Appropriate  Candidate f o r  Surgery. While it was not  
ques t ioned   tha t  impotency e x i s t e d ,  the Hearing F i l e  
of Record d i d   n o t   c o n t a i n   d e f i n i t i v e   e v i d e n c e   a s   t o  
cause,   type  or   extent   of   the   condi t ion.  The at tend-  
ing  physician  claimed  the  impotency was o r g a n i c   i n  
or ig in ,   the   resu l t   o f   per iphera l   neuropathy  which 



had  resulted  from Diabetes Mellitis. The  appealing 
party  also  claimed  numerous  other  medical  problems 
including  vascular  disease,  heart  trouble  and  arteri- 
osclerosis.  Based on the  appealing  party's  further 

- report  that  his  vascular  problems  resulted  in  the loss 
of his  lower  right leg and left  great  toe, and that  he 
was  required  to  undergo  vascular  bypass  surgery  to  save 
his  left  leg  (all  recognized  unfortunate  sequelae of 
Diabetes  Mellitis), the  assumption  that  the  disease  was 
at least  a  contributing  factor to the  impotent  condi- 
tion  can  be  made. The  extent  aging  was  also  a  factor 
was  never  discussed by  the  attending  physician, 
however--certainly  pertinent  when  the  surgical  candi- 
date  is  past  fifty (50) years of age.  Nor  were  the 
types,  dosages  and  frequency of medications  used  by 
the  appealing  party  presented.  Since  many  medica- 
tions  affect  the  sexual  drive,  particularly of the 
male,  absence of  this  information is critical in 
any  assessment  of  medical  necessity  and  the  appropriate- 
ness  of  proceeding with  a  penile  implant  procedure. 
Nor  was  there  any  information  concerning  prior  treat- 
ment  related  to  impotency--only an  indication  there 
had  been  previous  care.  Further,  since  there  was  no 
documentation that  nocturnal  penile  tumescence  test- 
ing  was  performed  during REM sleep  (this  test  is  con- 
sidered  to be  definitive  for  determining  whether 
erectile  impotence is of organic  origin),  there  is 
no  clinical  basis  for  reaching  a  conclusion  that 
the  appealing  party  was  or  was not  an appropriate 
candidate  for  the  penile  implant  surgery.  Information 
concerning  age,  medication,  testing,  etc.  would  have 
to be  reviewed  in  order  to reach any  conclusion  as  to 
medical  necessity. 

0 "Essential"  Care vs  Desirable  Care.  No  conclusive 
evidence  was  presented that  would  confirm  that  the 
restoration of sexual  function  is  medically  neces- 
sary.  It  certainly  may  be  desirable,  particularly 
from a psychiatric  point-of-view (it is  noted  the 
appealing  party  claimed  "frustration1'  because  he 
could  not  sustain an erection), but it must  be  clas- 
sified  as  highly  elective  and  clearly  not  medically 
essential.  Additionally,  the  surgical  procedure  did 
not  treat  the  condition of impotence  itself--i.e., it 
only  provided  a  mechanical  means of participating in 
sexual  intercourse.  There is no dispute  that  from  an 
personal  perspective a penile  implant  may  be  important 
and it.is perfectly  acceptable  for  an  individual  to 
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choose to have  such  a  procedure  performed;  but it can- 
not  be  concluded  that  the  surgery  represented  medically 
necessary (i . e.,  Itessentiallf ) treatment. e 

Generally  Accepted  Procedure  to  Correct  Results of 
Impotency. The  appealing  party  claimed  the  surgical 
implantation of a  penile  -implant  device  was  a  gen- 
erally  accepted  procedure.  The  peer  review  report 
also indicated  that  the  implant  procedure  was 
generally  accepted  as  being  a  part of good  medical 
practice  and  apparently  this  position  was  heavily 
relied upon by the  Hearing  Officer.  While  this 
assumption  can  be  questioned  inasmuch  as  the  pro- 
sthesis itself  is  still  under  review  by  the  Food 
and Drug  Administration,  whether  or  not  the  proce- 
dure  was  generally  accepted  was  never at issue in 
this  case. 

- 
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The  lack  of clear  information  concerning  the  appealing 
party's impotency,  the  age  factor,  use  of  medication 
and  performance of definitive  testing  as  to  whether  or 
not  the  impotency was, in  fact,  of  physical  origin, 
leave  questions as to the  appropriateness of the  implant 
surgery in this case.  Further,  whether  or'not  appro- 
priate,  the surgery  was  not essential in order  to  treat 
a  medical  or surgical condition.  The  only  purpose of 
the  surgically  implanted  prosthesis  was  to  provide  a 
mechanical means to accomplish  sexual  intercourse.  Not- 
withstanding these  discussions,  however,  the  issue  of 
medical necessity  and  appropriateness  is  irrelevent  be- 
cause  even if  it was  was  determined  that  the  surgery  was 
Itmedically necessary"  treatment  such a determination  would 
still  be overcome  by  the  specific  exclusions  related  to 
prosthetic devices  and  treatment  of  sexual  dysfunction. 
In this  instance  regardless  of  claimed  medical  necessity, 
the  services/ supplies  in  dispute  are  specifically  excluded 
by law  and applicable  regulation.  (Reference:  Chapter 5 5 ,  
Title 10, U.S. Code 1077 (a) (2)(B); Army  Regulation  AR 
40-121, Chapter 5, Section  5-4.e; and  Public  Law  94-419, g o ,  
Stat 1290, Section 743. ) 

5.  Penile  Implant: For  Psychiatric  Purposes.  The  appealing 
party,  while denying  a psychiatric  need,  nonetheless  made 
a  strong point  concerning  his  "frustration." In oral  testi- 
mony  at  the hearing  he explained  that  for  several  years 
prior  to having  the  penile  implant  performed,  he  could  not 
maintain  an erection, and  therefore  could not  participate 
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in sexual  intercourse.  This  resulted in the  described 
"frustration, 'I a  symptom  generally  associated  with  emo- 
tional-type  disorders.  Other  than  personal  statements 
orally  presented  by  the  appealing party,-.no documentation 
was  submitted  to  support  a  psychiatric  purpose  to  the  sur- 
gery.  The  issue  is moot,  however,  since  the  same  section of 
the N 77 Defense  Apropriations  Act  which  precludes  payment 
of  services  related  to  sexual  dysfunction a l s o  excludes 
surgery  primarily  for  psychiatric  purposes. It is  acknow- 
ledged  the  appealing  party's  inability  to  sustain  an  erection 
could  have  resulted in  frustration,  which  may  have  contri- 
buted  to a decline  in  his  mental  health. And such  mental 
health  problem  may  have  been  overcome  as a result of the 
implant  procedure;  however,  surgery  performed  primarily  for 
psychiatric  reasons,  regardless of merit,  is  excluded. 
(Reference:  Public  Law  94-419, 90 Stat,  1298,  Section 7 4 3 )  

e 
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6. Restoration of Function.  The  appealing  party  claimed  that 
because  the  penile  implant  restored  his  sexual  function, 
CHAMPUS was  required  to  extend  its  benefits. He referred  to 
an undated  Military  Service  information  letter  which  indi- 
cated  reconstructive  surgery  to  improve  bodily  function  was 
covered. As previously  discussed,  the  penile  implant  pro- 
cedure  itself  did not  treat  the  impotency,  nor  did it create 
any  new  physical  ability to become  erectile  or  to  ejaculate, 
if  none  was  present  prior  to  the  surgery.  The  prosthetic 
device  inserted in the  penis  simply  permitted an erection  to 
be  mechanically  maintained,  thus  enabling  the  appealing 
party  to  participate in sexual  intercourse.  While  this 
could  be  interpreted  as  "restoring  function,lI  the  issue  is 
irrelevant  due  to  the  overriding  exclusions  contained in the 
applicable  laws  and  regulation--i.e.,  which  preclude  the 
payment  of  CHAMPUS  benefits  for  a  prosthesis  (other  than  an 
artificial  limb or eye) and  for  any  services  related to 
sexual  dvsfunction.  These  exclusions  overcome  any  claim 
based  on*  restoration of function. (References : Chapter 10, 
Title 55, United  States Code 1077, (a) (2) (B); Army  Regu- 
lation AR 40-121, Chapter 5, Section  5-4(e);  and Public-Law 
94-419, 90, Stat 1298, Section  743) 

7. Service-Connected  Disability.  The  appealing  party  also 
repeatedly  claimed  that  since  the  impotency  was  the  result 
of  Diabetes  Mellitus,  which  he  asserted  was  a  service-con- 
nected  illness,  CHAMPUS  benefits  were  payable. He quoted  a 
January 15, 1979 newspaper  article  as  "proving1'  that  CHAMPUS 
now  paid  for  service-connected  illness  at  injury.  First of 
all, no clinical  documentation  was  submitted to the  Hearing 
File of Record  which  supported  the  claim  that  the  appealing 
party's  Diabetes  Mellitus  was,  in  fact,  service-connected  or 
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that  the  impotency  was  caused by the  diabetes. During  oral 
testimony  the  appealing  party  stated  the  Veterans  Administra- 
tion  was  treating  him  for  his  diabetes,  but  this  was not 
documented. If VA  was,  in  fact,  treating  the  appealing 
party  for  his  diabetes,  a  reasonable  question  is  why  didn't 
VA  also  provide  the  penile  implant  surgery?  (This  question 
could cast  some  doubt  as  to  the  cause  of  the  impotency.) 
Again,  this  line  of  inquiry  is  moot,  since  the  assumption on 
the  part of the  appealing  party  that  the 1979 article  created 
CHAMPUS  benefits  for  all  care  rendered  for  service-connected 
illness  or  injury  is in error.  What  actually  occurred  was 
that  the  statute  under  which  the  Program  operates  required 
that  CHAMPUS  always  be  "last  pay" if a retiree  (or hisher 
dependent)  had  other  coverage or health  plan  through 2 or 
employment.  Since  VA  benefits  are  available  through  law  and 
since  VA  directly  provides  or  pays f o r  any  approved  covered 
medical  care in full,  this  had  the  net  effect of excluding 
from  CHAMEWS  any  service-connected  care  because of entitle- 
ment  under  the  VA  program.  When  the  current  CHAMPUS  regula- 
tion  was  being  developed  (i.e.  the  regulation  which  was 
implemented 1 June 1977, after  the  disputed  surgery in this 
appeal  was  performed),  this  issue  again  surfaced  with  many 
groups  representing  retiree  organizations  claiming that 
CKAMPUS  beneficiaries  with  service-connected  illness  or 
injuries  should  be  able  to  choose  between  either  CHAMPUS or 
VA and not be  limited  to VA. Key  Congressional  Committees 
indicated  general  agreement  with  this  position  and  several 
bills  were  introduced  to  amend  the  CHAMPUS  statute to permit 
this  choice. In recognition of Congressional  intent in this 
matter,  the  Assistant  Secretary  of  Defense  (Health  Affairs), 
acting  under  transitional  authority  contained in the  current 
regulation  (which  is  not  the  applicable  regulation in this 
appeal),  waived  the  requirement  that  all  service-connected 
cases  much  go  to VA, instead  permitting  a  choice  to be 
exercised  by  the  beneficiary  pending  Congressional  action. 
(It was  this  action  that  was  reported in the  article  referred 
to  by  the  appealing  party.)  Such  Congressional  action  took 
t h e  form of P.L. 96-173 subsequently  enacted  on  29  December 
1979. The  effect of this  Act was (1) to remove  the  require- 
ment  that  medical  care  related  to  service-connected  illness 
or  injury be automatically  excluded  under CHAMPUS and ( 2 )  to 
provide  the  retiree  with  a  choice  for  his  service-connected 
care--CHAMPUS or VA (but  not both).  This  amendment  did  not 
provide f o r  any  change  in  scope  of  CHAMPUS  benefits  for 
service-connected  cases--all  the  same  exclusions,  limitations 
and requirement  remained  in  place.  Therefore, if a  service 
and/or supply  is  excluded  when  provided f o r  a  non-service-con- 
nected-case, it is  equally  excluded  in  those  cases  involving 
service-connected  illness  or  injury.  Here  again,  discussion 
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of  this  issue  is  irrelevant  due  to  overriding  exclusions  con- 
tained in the  applicable  laws  and  regulation--i.e.,  precluding 
the  payment  of CHAMPUS benefits  both  for  a  prosthesis  (other . 
than  artificial  limb  or  eye)  and  for  services  related  to 
sexual  dysfunction.  As  stated  previously,  these  exclusions 
overcome  any  other  claim. And even  if PL 96-173 had  changed 
the  scope  of  benefits  for  service-connected  illness  or  injury, 
it  would  not  impact  the  decision  in  this  case  since  the  Hear- 
ing  File  of  Record  contains  no  documentation  which  established 
that  the  Diabetes  Millitus  was  service-connected  nor  that it 
was  the  primary  cause of the  impotency.  (Reference:  Public 
Law 96-173 ) 

-z 
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SECONDARY ISSUES 

The  appealing  party,  while  strongly  supporting  his  claim  that  the 
penile  implant  surgery  was  medically  necessary  and  restored 
function,  also  directed  substantial  attention  to  secondary  issues 
which  he  asserted  should  receive  special  consideration  for  the 
extension  of  CHAMPUS  benefits in this  case. 

1. Surgery  Recommended  by  Military  Physician. It was  the  claim 
of the  appealing  party that the  surgical  implantation of the 
penile  prosethesis  was  recommended  by  a  Military'physician 
and  therefore it should not be  questioned.  In  taking  this 
position  [by  implication)  he  challenged  the  right of CHAMPUS 
to  "overrule"  a  Military  physician.  First,  there  was  nothing 
in  the  Hearing  File  of  Record  which  verified  this  assertion 
by  the  appealing  party.  Further,  even  if  such  a  recommenda- 
tion  was  made,  the  point  is  moot. A Military  physician  is 
free  to  treat,  recommend  and  refer  patients in  keeping  with 
applicable  Uniformed  Service  regulations.  This  would not, 
however,  commit  CHAMPUS to extend  benefits  for  any  services 
that  might  be  received in the  civilian  sector  as  a  result  of 
such  actions.  Regardless  of  the  merits  of  the  referral 
and/or  recommendation  as seen  by  a  Military  physician, 
consideration  for  CHAMPUS  benefits  is a separate  decision. 
Only CHAMPUS and  its  Fiscal  Intermediaries,  acting  as  the 
Program's  Agents,  have  authority  to  make  benefit  decisions 
which  obligate  Program  funds.  Such  decisions  may  only  be 
made  after a  proper  claim  is  filed  or a written  Request  for 
Preauthorization  is  received.  The  fact  that a Military 
physician  arranges,  refers  or  supports  obtaining  certain 
medical  or  dental  care  from  the  civilian  sector  is not 
controlling  or  binding  on  the  Program.  In  determining 
whether  CHAMPUS  benefits can be  extended  for  a  specific 
service  or  supply,  the  law  and  applicable  regulations  are 
controlling. 
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2 .  Issuance of C e r t i f i c a t e   o f   N o n a v a i l a b i l i t y  ( C N A ) :  Author- 
i za t ion  of CK;ELMpUS Bene f i t s .  I t  was a l s o   i m p l i e d   t h a t  
issuance o f  t he  Nonavai lab i l i ty   S ta tement   cons t i tu ted  a 
recommendation f o r  the penile  implant  procedure  by the 
i s su ing   Mi l i t a ry   hosp i t a l   and /o r   r e f e r r ing   phys i c i an .  The  
appeal ing  par ty   fur ther   opined  that   had the doctor  known 
t h a t  CRAMPUS woulq no t   p rov ide   bene f i t s   he  would  have made 
it known t o  him. -' Despi te  h i s  c la im,  t h e  appea l ing   par ty  
r e a l l y  made no se r ious   a t t empt  t o  deny  knowledge o f   t h e  
i n t e n t  and purpose  of the  Statement   of   Nonavai labi l i ty   except  
t o  claim it was evidence of r e f e r r a l .  I t  would t h e r e f o r e  
appear t h a t  he comprehended t h a t   t h e  use of the Nonavai labi l -  
i t y  Statement was l imited t o   a f f i r m i n g  t h a t  the   reques ted  
care  was no t   ava i l ab le  a t  the Uniformed Services f a c i l i t y   a t  
the time requested, and  nothing  more. I t  should  a lso be 
noted  that  the document con ta ins   i n fo rma t ion   i nd ica t ing   t ha t  
issuance o f  the s ta tement   does  not  assure t h a t  CHAMPUS 
w i l l  p rov ide   bene f i t s   fo r  the requested services. 

3 .  Penile P r o s t h e s i s  Implantat ion was Ava i l ab le   i n  Direct Care 
System. The appea l ing   par ty   ind ica ted  t h a t  he had i n f o m a t i o n  
tha t   peni le   implant   surgery  was being  performed i n  Uniformed 
S e r v i c e s   F a c i l i t i e s  and the re fo re  [it was impled]   tha t  CHAMPUS 
benef i t s  must be a v a i l a b l e   f o r  the c o s t   o f  h i s  c i v i l i a n   s u r g e r y .  
The source   o f   h i s   in format ion  was not   revea led   nor  was any 
documented ev idence   p resented   to   suppor t  t h i s  c la im . 

i- 

0 First, it is t r u e   t h a t   p e n i l e   i m p l a n t   s u r g e r y  is per-  
formed i n   c e r t a i n  Uniform Services Hospitals  on a limited 
bas i s ,  b u t  it is no t   rou t ine ly   ava i l ab le .  Such surgery  
i s  p e r m i t t e d   i n  some f a c i l i t i e s   f o r  the purpose of main- 
t a in ing   p ro fes s iona l  competency i n  c e r t a i n   s p e c i a l i t i e s .  
The candidates  for  such  procedures are selected on the 
b a s i s   o f   v e r y   s p e c i f i c   c r i t e r i a .   I n   a d d i t i o n ,  the 
se lec ted   candida tes   a re   requi red   to   pay   for  the p r o s t h e t i c  
device  s ince the  law which excludes the devices  under 
CHAMPUS a lso  excudes them from being  provided  in  
the  direct care system. 

&'The CNA which was i s s u e d   t o  the appeal ing  par ty  preceded imple- 
mentation  of the CHAMPUS logo and the   o ld  term ltMedicarest  appeared 
on the form. CHAMPUS w a s  o r g i n a l l y   c a l l e d  "Medicare'l before  t h i s  
term was overtaken by the   Soc ia l   Secur i ty  Program. When t h i s  oc- 
curred  the acronym tfCHAMPUStt ( f o r   C i v i l i a n  Health and Medical Pro- 
gram of the Uniformed Service) was adopted. The appea l ing   par ty  
whi le   no t ing   tha t  he was n o t   e n r o l l e d   i n  ItMedicaretf (i . e . ,  as  w e  
know it today) ,  he a l s o   a p p e a r e d   t o   u n d e r s t a n d   t h a t   i n   t h i s   i n s t a n c e  
"Medicarett and ItCHAMPUStf were the same. 

\--, 
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Second,  even i f   t h e   a p p e a l i n g   p a r t y  had  contacted a 
direct c a r e   f a c i l i t y  which  had t h e   p r o f e s s i o n a l  
c a p a b i l i t y  t o  provide  the  procedure,   there  i s  no 
guafantee".he  would  have  been  accepted. A s  a re- 
t i r e e ,   t h e   a p p e a l i n g   p a r t y ' s   a c c e s s   t o  Uniformed 
S e r v i c e   d i r e c t   c a r e   f a c i l i t i e s  i s ,  by  law,  on a 
space   ava i lab le   bas i s   on ly .  H i s  p r i o r i t y   f o r   c a r e  
is th i rd   l eve l - -wi th   ac t ive  duty  members f i r s t ,  
followed  by  the  dependents of ac t ive   du ty  members. 
Pr imar i ly  due t o  t he   sho r t age   o f   ce r t a in   phys i c i an  
s p e c i a l t i e s ,  many Uniformed S e r v i c e   f a c i l i t i e s   a r e  
unab le   t o   accep t   r e t i r ees .   In   add i t ion   t he re  is a 
ser i .ous quest ion  that   the   appeal ing  par ty   could  have 
met p a t i e n t   s e l e c t i o n   c r i t e r i a   c o n s i d e r i n g   h i s   a g e  
and h i s  numerous medical  conditions  which were pre- 
s en t ,   even   i f   space  and p ro fes s iona l   capab i l i t y  were 
a v a i l a b l e .  

e Fina l ly ,   conce rn ing   t he   spec i f i c   su rge ry   i n   d i spu te  
i n   t h i s   c a s e ,   t h e   f i s c a l   y e a r  1977 Appropriations 
A c t  which l imited  the  use  of  CHAMPUS funds f o r  any 
service or  supply  used  in  connection  with  conditions 
which f a l l   i n to   t he   ca t egory   o f   s exua l   dys func t ion  
or   sexual   inadequacy does not   apply   to   se rv ices / sup-  
p l i e s   p rov ided   i n   t he   d i r ec t   ca re   sys t em.  So even 
though  such  surgery i s  precluded  under CHAMPUS, no 
such s ta tutory  l imitat ion  has   been  imposed on t h e  
d i r ec t   ca re   sys t em.  

In view of t h e  above, the   c la im  tha t   because   the   peni le  
implant  surgery is done i n  some Uniformed Serv ices  
h o s p i t a l s   [ t h e r e f o r e  CHAMPUS b e n e f i t s  must  be extended],  
has no relevance t o  the   i s sues   under   cons idera t ion   in .  
t h i s  appeal.  

4.  Penile  Implant  Surgery  Available  in  Veterans  Administra- 
t i on   Hosp i t a l .  I t  was s imi la r ly   asser ted   by   the   appea l -  
ing   par ty   tha t   because   the   peni le   implant   surgery  i s  per- 
formed in   Ve te rans   Admin i s t r a t ion   hosp i t a l   t ha t ,  this 
[somehow] automatical ly  makes CHAMPUS b e n e f i t s   a v a i l a b l e .  
The appea l ing   pa r ty   r epor t ed   i n   o ra l   t e s t imony   t ha t   t he  
Veterans  Administration was tak ing   care  of h is   Diabe tes  
Melli tus;   however,   there was no indication  he  had  requested 
the  VA to   p rov ide   t he   pen i l e   imp lan t   su rge ry   desp i t e   t he  
f a c t   h e   a s s e r t e d  it was service-connected. The Veterans 
Administration  medical  care  system  and t h a t  of  CHAMPUS and 
t h e  Uniformed Services are operated  under   different   author-  
i z i n g  laws, and  have  been  charged wi th  d i f fe ren t   miss ions .  1 

\ 



14 

What i s  o r  i s  no t   ava i l ab le   o r   au tho r i zed  by the  Veterans 
Administration  has  no  bearing  on CHAMPUS and i s  t o t a l l y  

. .--  i r r e l e v a n t   t o  t h i s  CHAMPUS appeal .  

Ret i rees:  Promise of  Medical  Care. The appea l ing   par ty  was 
most disturbed  by  what be c o n s i d e r e d   t o  be a broken  promise 
on the  p a r t  of t h e  Government. I t  was h i s  pos i t i on  t h a t  he 
had  been  assured  that a f t e r  twenty ( 2 0 )  y e a r s   i n   t h e  Armed 
Forces  he would be taken   care  of with a pension  and f u l l  
medical  care. I t  i s  not   doubted   tha t  the appea l ing   par ty  
bel ieves  this t o  be t r u e   o r   t h a t  he may have  been t o l d  he 
would r e c e i v e   f u l l  medical care. U n f o r t u n a t e l y   a t  one time 
cer ta in   ex t ravagant   recru i t ing   p romises  were made f o r  which 
the re  was no a u t h o r i t y   i n  law inc luding  a t lguaranteetl   of 
free  medical  care.  This p r a c t i c e  has long  since  been  cor- 
rected and the  Department  of  Defense  has made an  aggressive 
e f f o r t   t o   c o r r e c t   t h e   m i s i n f o r m a t i o n .   N o n e t h e l e s s   r e t i r e e s  
c o n t i n u e   t o   b e l i e v e   i n  t h e  promise  of   ful l   medical   care .  
The appea l ing   pa r ty   ce r t a in ly  received f u l l  medical  care 
while on act ive  duty;   however ,   despi te   unfortunate   s ta te-  
ments t o  the cont ra ry ,  the law  has   never   provided  ful l  
medical  care  for retirees. Even care received from a Mili- 
ta ry   med ica l   f ac i l i t y  is  n o t  free ( c u r r e n t l y   t h e   c h a r g e   f o r  
i npa t i en t  care i s  $5.50 pe r   day ) .  When the appea l ing   par ty  
r e t i r e d   i n  1957, CHAMPUS was n o t  available f o r  retirees a t  
all--only  active  duty  dependents were e l i g i b l e   f o r   b e n e f i t s .  
The amendments t o   t h e  Dependents Medical Care A c t ,  which 
eventual ly  became known as CHAMPUS, were no t   enac ted   un t i l  
1966--almost t e n  ( 1 0 )  years  l a t e r .  (During t h a t  in te r im 
period if the appea l ing   par ty   could   no t   ob ta in  h i s  medical 
care  from a Uniformed Service o r  Veterans  Administration 
f a c i l i t y ,  any medical care   rece ived  from c i v i l i a n   s o u r c e s  
was a personal   expense.)  One of the reasons  Congress  enacted 
the CHAMPUS amendment to   p rov ide   cove rage   fo r   r e t i r ees  was 
in   r ecogn i t ion   o f  the mora l   ob l iga t ion   to   th i s   g roup   because  
of their widely held percept ions  of having  earned  ful l  
m e d i c a l   c a r e   f o r   l i f e   ( s i m i l a r   t o  t h a t  expressed  by the 
appea l ing   par ty) .  CHAMPUS was never a full pay  plan,  however. 
I t  was specifically  designed  by  Congress  as a c o s t  shar ing  
Program with l i m i t a t i o n s  and exclusions.  In summary, a l though 
it is not  doubted t h a t  the appea l ing   par ty   be l ieved  he w a s  
e n t i t l e d  t o  f u l l  medical care as a r e t i r e e ,  it is  not  suppor- 
ted by law. 



f - =  

6 .  Cure A t t r i b u t e d  to   Peni le   Implant .  I t  was the   appea l ing  
p a r t y ' s   p o s i t i o n   t h a t  h i s  organic  impotence was cured  by 
the  peni le   implant   because  [s ince the  surgery w a s  per-  
formed] he has  been able- t o  perform  sexual ly  as a normal 
male. By implication  he  claimed this should   qua l i fy  the 
d i s p u t e d   s u r g e r y   f o r   b e n e f i t s .   I n   s p i t e   o f   h i s   c l a i m s ,  
the fact   remains t h a t  t he   appea l ing   pa r ty   con t inues   t o  
be impotent   to  the  same degree  as  he was p r i o r   t o  the 
surgery. The implantat ion  of  the peni le   device  provided 
only a mechanical means o f  ma in ta in ing   pen i l e   e r ec t ion  
and makes no c l a im  to  relieve o r  cure  the  impotent  condi- 
t i on ,  Whether o r   n o t  the t rea tment   in   ques t ion  was o r  
was not   successful  is n o t   r e l e v e n t ,  however.  Payment 
of CHAMPUS b e n e f i t s  i s  n o t  limited t o  t h o s e   s i t u a t i o n s  
when a t reatment  is s u c c e s s f u l   o r  a cure  i s  e f f e c t e d .  
In   fac t ,  success of   t rea tment  i s  n o t  a cons idera t ion  
i n  an  individual  case. In t h i s  appeal  the  primary 
issues   are   whether   the  implant   device i s  a p r o s t h e s i s  
and whether  impotency  can be c l a s s i f i e d   a s  a sexual  
dysfunction.  Since it has  been  determined  that   the  
answer i s  i n   t h e   a f f i r m a t i v e  on both   i s sues ,  the 
disputed  surgery and the   peni le   implant   device  are 
the re fo re   spec i f i ca l ly   exc luded  by  law  and Regulat ion.  
(References:  Chapter 1 0 ,  T i t l e  55, United States  Code, 
1077  ( a )  (2) (B), Army Regulation AR 40-121,  Chapter 5 ,  
Section 5-4 ( e ) ;  and P u b l i c  Law 94-419, 9 0 ,  S t a t  1298, 
Section 743 ) . 

7.  Benefits  Extended i n   E r r o r .  I t  was claimed tha t   because  
benef i t s  were i n i t i a l l y   e x t e n d e d   f o r   t h e   s u r g e r y  and 
medical care serv ices   rendered   dur ing   the   hospi ta l  con- 
finement, a l l   r e l a t e d   c o s t s   s h o u l d  be reimbursed. A 
review.of the Hearing F i l e  of Record  confirms t h a t   t h e  
CHAMPUS Fisca l   In te rmediary  d id ,  i n   e r ro r ,   p rov ide   such  
benef i t s  ( t h e  h o s p i t a l  care and anesthesia  were proper ly  
denied) .  When the e r r o r  was i d e n t i f i e d ,  recoupment a c t i o n  
was i n i t i a t e d   i n   k e e p i n g  w i t h  t h e  established Program 
procedures. The f a c t   t h a t   e r r o n e o u s  payments a r e  made 
(whether   or   not   subsequent ly   ident i f ied and recouped) i s  
n o t   i n  any way binding  on  the Program in   connec t ion  wi th  
future  benefit   payments.  An error   cannot  be used a s  t he  
bas i s   fo r  making fu r the r   e r roneous  payments; t o  do o ther -  
wise would r e s u l t  i n   p e r p e t u a t i n g  a mistake  instead  of  
cor rec t ing  it. In t h i s  case, once  the  error  was i d e n t i -  
f i ed ,  the CHAMPUS Fiscal In te rmediary   ac ted   p roper ly   in  
i n i t i a t i n g  recoupment of  the inco r rec t  payments. 



TI'- - 

9. 

1 
' - _  

CHAMPUS  Similar  to  Medicare.  In  rendering  his  decision 
the  Hearing  Officer  apparently  relied  heavily on the 
assumption  that  the  CHAMPUS  law  and  the  Social  Security . 

Act [MedicareJ-are of simikar,. purpose. He stated  that 
the  courts  have  repeatedly  held the  broad  purpose of 
the Social  Security  Act  requires  a  liberal  construction 
in favor  of  disability. He  cited  a 1966 Sixth  Circuit 
Court  case.  His  arguments  are not  persuasive.  First, 
the  CHAMPUS  law  and  the  Social  Security Act are not 
similar  in  purpose--they  provide  for  different  missions, 
serving  unique  populations.  Second,  even if the  two 
laws  could  be  construed as having  a  similar  purpose,  the 
fact  of  disability  is  not at issue in this  case.  The 
dispute in this  appeal  centers on questions of fact--i.e., 
whether  the  device  and  condition  fell  within  specific 
statutory  exclusions.  Further,  the  court  case  cited  is 
neither  controlling  nor  pursuasive in this,  a  CHAMPUS 
administrative  appeal  matter. 

Eliqibility  for  Medical  Care Under  Other  Laws.  Although 
not documented in the  written  record,  during  his  oral 
testimony  presented  at  the  hearing the  appealing  party 
asserted on several  occasions he  was  eligible  for  medical 
care at Federal  Government  'expense  under  "other  laws"-- 
i.e.,  apparently  other  than  CHAMPUS  or  VA. He was  not 
sufficiently  specific,  however,  to  permit  any  comment on 
this  point.  This  assertion,  therefore,  could  not  be  con- 
sidered in reviewing  this  appeal. 

SUMMARY 

This  FINAL  DECISION  in no  way  implies that  the appealing  party 
in  anyway is restricted  from  obtaining  any  type of medical  ser- 
vice  he  chooses or that  the  surgery in dispute  was  not  bene- 
ficial to him  within  its  intended  purpose. It  only  confirms 
that  the  penile  implant  is  a  prosthetic  device  and  the  surgery 
performed  related  to  sexual  dysfunction  (i.e.,  impotency)  and 
thus  could  not  qualify  for  CHAMPUS  benefits. 

* * * * *  
Our  review  indicates  the  appealing  party  has  received  full  due 
process in his  appeal.  Issuance of this  FINAL  DECISION  is  the 
concluding  step  in  the CHAMPUS appeals  process.  No  further 
administrative  appeal  is  available. 


