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WASHINGTON.  D.C.  20301 

The Hearing F i l e  of Record, t he   t ape  of the  oral  testimony  pre- 
sented a t  the administrative  hearing,  the  Hearing Officer's RECOM- 
MENDED DECISION and t h e  Memorandum of Nonconcurrence from t h e  
Direc tor ,  OCHAMPUS, on OASD(HA) Appeal Case No. 06-80 have been 
reviewed. The amount i n   d i s p u t e   i n   t h i s   c a s e  i s  approximately 
$28,600 ($7,651.88  of t h i s  amount has been paid by CHAMPUS). I t  
was the  Hearing Officer 's  recommendation tha t  CHAMPUS recognize 
the  propriety of t h e   c l a i m s   f o r   t h e   p a t i e n t ' s   c a r e   i n  a sk i l led  
n u r s i n g   f a c i l i t y   f o r   t h e   e n t i r e   p e r i o d  of  confinement--29  August 
1977 through 26 Ju ly  1978. H i s  recommendation did  not   support   the  
OCHAMPUS d e c i s i o n   t h a t   t h e   p a t i e n t ' s   c a r e  was primari ly   custodial  
and t h a t  confinement i n  a sk i l l ed   nu r s ing   f ac i l i t y  was i n   e x c e s s  
of   the   appropr ia te   l eve l  of care  required.  

The Director, OCHAPIPUS, did  not  concur  with t h e  RECOMMENDED DECI-  
, SION,  f i nd ing   t ha t   t he   Hea r ing   Of f i ce r   f a i l ed   t o   d i s t i ngu i sh   ca re  

t h a t  is cus todia l  from the  separate   issue  of   appropriate   level  of 
care ;   o r   tha t  care may be provided a t  an appropriate level b u t  
still be exc luded   a s   be ing   cus tod ia l .   I t  was a lso   the   Di rec tor ' s  
pos i t ion   tha t   accord ing  t o  the  evidence  in   the  Hearing  Fi le  of 
Record, the pa t i en t   r equ i r ed   p r imar i ly  a controlled and pro tec ted  

. environment i n  which custodial-type  care  could  be  rendered,  and 
t h a t  no treatment was being  provided  for  the  purpose of improving 
the   pa t ien t ' s   condi t ion  so  he  could  function  outside  such an 
environment. 

The Acting Ass i s t an t   Sec re t a ry ,   a f t e r  due consideration  of the 
evidence and issues i n   t h e   c a s e ,  does n o t  accept t h e  Hearing 
Officer 's  RECOYPIENDED DECISION. I t  i s  the  f inding  of  the  Office 
of   the  Assis tant   Secretary  of   Defense  (Heal th   Affairs)   that   the  
Hearing O f f i c e r  d i d   n o t  reflect  proper  evaluation  of  evidence or 
reasonable   in te rpre ta t ion  of the  appl icable   regulat ions.  

The FINAL DECISION i s ,  therefore ,   based on the   fac ts   conta ined   in .  
t h e  Hearing File  of  Record  and  as  presented  in  oral   testimony. 
This  decision  confirms the i n i t i a l   d e n i a l  of CHAIWUS b e n e f i t s  
for  services   and  suppl ies   re la ted  to   the  pat ient ' s   confinement   in  
a s k i l l e d   n u r s i n g   f a c i l i t y  as being  pr imari ly   for   custodial  care 
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and above the   appropr ia te   l eve l  of  care.   Further;  it is t h e  
Ac t ing   Ass i s t an t   Sec re t a ry ' s   f i nd ing   t ha t   t he   en t i r e   s t ay   a t   t he  
sk i l l ed   nu r s ing   f ac i l i t y ,   i nc lud ing   t he  first f o u r  (4 )  months, was 
pr imari ly   for   custodial   purposes  and t h a t  CHAMPUS b e n e f i t s  were 
extended i n  e r r o r  for t h i s   i n i t i a l   p e r i o d .  

The primary i s s u e  i n  d i s p u t e . i n   t h i s   a p p e a l  is whether o r   n o t   t h e  
inpa t i en t   ca re   t he   bene f i c i a ry /pa t i en t   r ece ived   a t  a sk i l l ed   nu r s -  
i n g   f a c i l i t y  was p r imar i ly   cus tod ia l .   Re la t ed   t o   t h i s  i s s u e  is 
the   quest ion of whether o r   no t   t he   ca re   cou ld  have  been  rendered 
i n  a lower l e v e l   f a c i l i t y .  

The appl icable   regulat ion i n  t h i s   c a s e  is CKAMPUS Regulation DoD 
6 0 1 0 . 8 - R  which d e f i n e s  cus tod ia l  care a s  ' I . .  . care   rendered   to  a 
p a t i e n t  (a) who i s  mental ly   or   physical ly   disabled and such  dis-  
a b i l i t y  is expected to   con t inue  and be  prolonged, and ( b )  who re- 
quires a protected,  monitored  and/or  controlled  environment  whether 
i n  an i n s t i t u t i o n   o r   i n  a home, and (c) who r e q u i r e s   a s s i s t a n c e   t o  
suppor t ' t he   e s sen t i a l s   o f   da i ly   l i v ing ,  and (d)   who' is   not   under  
act ive  specif ic   medical   or   surgical   and/or   psychiatr ic   t reatment  
which w i l l  reduce t h e   d i s a b i l i t y   t o   t h e   e x t e n t   n e c e s s a r y   t o   e n a b l e  
the  pat ient   to   funct ion  outs ide  the  protected,   monitored  and/or  
controlled  environment. The Regulation  goes on t o   s t a t e ,  "A cus- 

.- t o d i a l  care determination i s  not  precluded by t h e   f a c t   t h a t  a 
! p a t i e n t  i s  under the   ca re   o f  a supervis ing and/or a t tending  physi-  

c i a n  and tha t   se rv ices   a re   be ing   ordered  and prescr ibed   to   suppor t  
and  generally  maintain  the  patient 's   condition  and/or  provide  for 
the  pat ient ' s   comfort   and/or   assure   the  manageabi l i ty  of t h e  
patientoll  (Reference: CHAMPUS Regulation DoD 6010,8-R, CHAPTER 
11, Subsection B . 4 6 . ;  CHAPTER IV, Subsection  12.a.) 

The Regulat ion  a lso  descr ibes   cer ta in   benefi ts  which may be 
extended. i n  cus todia l  care s i t u a t i o n s ,   s t a t i n g  . . . "Benefi ts  are 
payable  for  otherwise  covered  prescription  drugs,   even i f  pre- 
scr ibed  pr imari ly  for the purpose of making the  person  receiving 
the  custodial  care  manageable  in  the  custodial  care  environment." 
And f u r t h e r  ..- " I t  is recognized  that  even  though the care   be ing  
received is determined t o  be pr imari ly   custodial ,   an  occasional  
specific sk i l led   nurs ing  service may be required. Where it is 
determined  such  skil led  nursing  services  are needed, b e n e f i t s  may 
be extended  for  one (1) hour  of  nursing  care per day."  (References: 
DoD Regulation 6 0 1 0 . 8 - R ,  .CHAPTER IV, Section E, Subparagraphs 
12-c,(1) and 12-c, ( 2 ) )  

The applicable  Regulation  also  speaks  to  the  si tuation  where a 
beneficiary who is r ece iv ing   cus tod ia l   ca re   ou t s ide  a h o s p i t a l  is 
admit ted  or   readmit ted  to  a hospi ta l ,   as   fol lows -. . "[Benef i t s  
may be extended] When. t h e r e  is an  acute  exacerbation of  t h e  
condition [ i -e . ,  complicat ions]   for   which  custodial   care  is  being 
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received  which requires ac t ive   inpa t ien t   [hospi ta l ]   t rea tment  ' * *  

which is otherwise  covered, I t  (Reference: CHAMPUS Regulation 
DoD 6010.8-R8 CHAPTER IV, , Section D, Subparagraph  12.d. (2)) 

.. . . v., 

In  addition, .the Regulation specifics-lly exdudes   cus todia l   care ,  
s ta t ing  . , , . I t [Excluded is] Custodial   Care  regardless of w h e r e  
rendered."  [emphasis  added]  (Reference: CHAMPUS Regulation DoD 
6010,8-R, CHAPTER IV, Subsection G.8) 

The applicable  Regulation  defines  nAppropriate  Medical  Care" 
[ in   pa r t ]  as ,,,"The  medical  environment i n  which the  medical 
services   are   performed is  a t   t he   l eve l   adequa te   t o   p rov ide  the 
required  medical care.If The Regulat ion  fur ther   def ines   "Essent ia ls  . 
of Dai ly   L iv ing"   [ in   par t ]   as  I f . .  . c a r e  which c o n s i s t s  of providing 
food   ( inc luding   spec ia l   d ie t s ) ,   c lo th ing  and she l te r ;   personal  
hygiene services;   observat ion and monitoring;  safety  precautions; 
general   preventive  precedures  (such as turning t o  prevent  bedsores);  
passive exercises . . . I f  I t  a l so   de f ines   sk i l l ed   nu r s ing  services 
[ i n   p a r t ]  .. . I lski l led  nursing services are   o ther   than   those  
serv ices   which   pr imar i ly   p rovide   suppor t   for   the   essent ia l s  of 
da i ly   l i v ing   o r   wh ich   cou ld  be  performed by an un t r a ined   adu l t  
with minimum i n s t r u c t i o n  and/or  supervision. I t  (References: 
CHAMPUS Regulat ion DoD 6010.8-R, CHAPTER 11, Subsection B.14., 
B.66. and B.161.) -,- 

Also i n   t h a t  p a r t  of the  Regulat ion  out l ining  exclusions and 
l imi ta t ions ,  the i s sue   o f   l eve l  of c a r e   i n  excess of the medical 
needs  of t he   pa t i en t   o r   t r ea tmen t   o f   t he   cond i t ion  i s  addressed, 
s t a t i n g  .., ItServices and s u p p l i e s   r e l a t e d   t o   i n p a t i e n t   s t a y s   i n  
h o s p i t a l s   o r  other au tho r i zed   i n s t i t u t ions  above the   appropr ia te  
level   required t o  provide  necessary  medical  care  [are 
(Reference: CHAMPUS Regulation DoD 6010.8-R, CHAPTER IV, Subsec- 
t i o n  G . 3 )  

The appeal ing  par ty   ( the  spouse of the  deceased  beneficiary) ,   her  
a t torney ,   the   a t tending   phys ic ian  and a s t a f f  member of the  
s k i l l e d   n u r s i n g   f a c i l i t y ' s   b u s i n e s s   o f f i c e   a l l   p r e s e n t e d   e v i d e n c e  
to   suppor t   t he   pos i t i on   t ha t   t he   pa t i en t l s   con f inemen t  w a s  for 
active  medical care and was no t   p r imar i ly   fo r   suppor t ive ,  
custodial-type care. They a l so   main ta ined   tha t  a s k i l l e d   n u r s i n g  
f a c i l i t y   l e v e l   o f ' c a r e  was necessary  to   monitor   and  t reat   the  
p a t i e n t ' s  m u l t i p l e  medical  conditions. I t  is nonethe less   the  
f inding of the  Act ing  Assis tant   Secretary  of   Defense  (Heal th  
Af fa i r s )   t ha t   t he   ev idence   i n   t he   Hea r ing  File of  Record  supports 
a f i n d i n g   t h a t  the purpose of t h e  admission t o   t h e  s k i l l e d  nursing 
f a c i l i t y  w a s  t o  provide  support ive,   custodial- type  care  fo r  a 
neurologically damaged p a t i e n t ,   t h a t   t h e   c a r e   a c t u a l l y  rendered 
from t h e   d a t e  of admission was p r imar i ly   cus tod ia l   i n   na tu re ,  and 
that   t reatment   which was rendered was s p e c i f i c a l l y  directed t o  
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secondary complicat ions  that   resul ted  af ter   confinement ,  which 
cou ld  be  expected t o  occur   t o  some degree   In   a l l   b ra in  damaged, 
sedentary  pat ients ,  and  which did  not   require   readmission to a 
h o s p i t a l   i n   o r d e r   t o  be performed. 

In  order t o  a s su re   t ha t   t he   appea l ing   pa r ty  and t h e   o t h e r   i n t e r -  
es ted  par t ies   ful ly   understand  the  bases  upon which t h e   i n i t i a l  
denial   decision is being  affirmed and  upheld,  each of t h e   p o i n t s  
presented is  addressed i n  t h i s  FINAL DECISION. 

1. Pa t i en t ' s   Phys i ca l  and  Mental  Condition,  The  appealing  party, 

- 

her   a t torney,   and  the  a t tending  physician  asser ted  that   the  
pat ient   had  several   acute   medical  and mental  conditions which 
required a s u b s t a n t i a l  amount of   care   ava i lab le   on ly   in  a 
sk i l l ed   nu r s ing   f ac i l i t y .  

0 Onset.  The ava i lab le   records   conf i rm  tha t   the   pa t ien t  
had a h i s to ry   o f   ca rd i ac  problems  culminating i n  a Myo- 
c a r d i a l   I n f a r c t i o n  w i t h  p robab le   ven t r i cu la r   f i b r i l l a t ion  
on 27 March 1977. Although emergency procedures were 
i n i t i a t e d  which  res tored  hear t   act ion  (pr imari ly  CPR and 
d e f i b r i l l a t i o n  i n  t h e  f i e ld ) ,   t he   ep i sode   r e su l t ed  i n  
seve re   b ra in  damage due t o  anoxia. The records  indi-  
c a t e d   t h a t   t h e   p a t i e n t  was i n i t i a l l y   t r e a t e d   i n  a c i v i l -  
i a n   f a c i l i t y  and a f t e r   s t a b i l i z a t i o n ,  was t r ans fe r r ed   t o  
a Mi l i ta ry   hospi ta l   for   cont inued   care ,  

e Condition  During  Confinsment i n  a Mi l i ta ry   Hospi ta l :  
The  diagnoses on admission t o   t h e   M i l i t a r y   h o s p i t a l  
included  Atherosclerotic  Cardiovascular Disease and 
Organic  Brain Syndrome, secondary t o   a n o x i c   b r a i n   i n j u r y  
d u r i n g   v e n t r i c u l a r   f i b r i l l a t i o n   a s s o c i a t e d   w i t h  the 
Myocardial   Infarction. A representat ive of the   Mi l i t a ry  
f a c i l i t y   c e r t i f i e d   t h a t   t h e   p a t i e n t  was able t o  take 
f l u i d s  orA h i s  own (but  required  continuous  encouragement 
t o  do so), required  bladder  care and moni tor ing   of   h i s  
c a r d i a c   s t a t u s .  During the   f i ve  month confinement a t  
t h e   M i l i t a r y   f a c i l i t y ,   t h e   p a t i e n t  showed  minimal 
improvement in   neuro logic   func t ion ,   voca l ized   wi th  
d i f f i c u l t y ,   c o u l d  shower with  help, b u t  could  not  care. 
f o r   h i s  o m  hygienic  needs,  According t o  t h e  Hearing 
File of Record,  during the p a t i e n t ' s  s tay i n  t h e  
Military hosp i t a l   t he   ca rd iac  problems w e r e  brought  under 
c o n t r o l ,  . b u t  the p a t i e n t ' s  mental d i s a b i l i t y  did not  
improve.  These  records  also  report   that   the  care  pre- 
scribed a t   t h e   M i l i t a r y   f a c i l i t y  was conserva t ive  and no 
specif ic   diagnost ic   procedures   or   t reatment  directed a t  
the Organic  Brain Syndrome were conducted. A t  t he  time 
of d ischarge  from t h e  M i l i t a r y   f a c i l i t y ,   t h e   p a t i e n t ' s  
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c a r d i a c   s t a t u s  was descr ibed   as  stable and cardiac 
funct ion was maintained  with  medication. These discharge 
records   decr ibed   the   pa t ien t ' s   phys ica l  s t a t u s  a "good" 
b u t  i nd ica t ed   t ha t   t he re  was a residual   neurological  
d e f i c i t   p r e s e n t  which continued t o  in te r fe re   wi th  the 
p a t i e n t ' s .   a b i l i t y   t o   c a r e  for himself on an independent 
b a s i s .  

0 Condition Upon Admission t o   S k i l l e d  Nursing  Facility. 
On  29 August 1977, t h e   p a t i e n t  was admitted t o  a c i v i l i a n  
s k i l l e d   n u r s i n g   f a c i l i t y ,  which was capable of  providing 
sk i l l ed   nu r s ing   ca re  and r e h a b i l i t a t i o n .  The r epor t  of 
t he   phys i c i an ' s   i n i t i a l   f i nd ings  w a s  e s sen t i a l ly   t he  
same as   tha t   p rovided   by   the   Mi l i ta ry   fac i l i ty - - i . e . ,  
Artherosclerot ic   Cardiac  Disease  plus   Organic   Brain 
Disorder.  I t  was fu r the r   r epor t ed   t ha t   t he   pa t i en t  
was uncooperative and combative.  The.  appealing  party's 
testimony  as w e l l  a s   t h a t  of the   a t tending  physician 
attempted t o   d i r e c t   a t t e n t i o n  t o  t h e   p a t i e n t ' s   c a r d i a c  
problems which they  claimed  required  constant  monitoring, 
and a t   e l ec t ro ly t e   imba lances  which the  attending  physi-  
cian  claimed  could-improve  the  neurological  deficits .  
W e  n o t e   a g a i n   t h a t   a t   t h e  t i m e  of discharge from the  
M i l i t a r y   f a c i l i t y  it was r e p o r t e d   t h a t   t h e   c a r d i a c  
condi t ion was s t a b l e  and t h a t   t h e   p a t i e n t ' s   g e n e r a l  
physical   heal th  was good (which would indicate  adequate 
e l ec t ro ly t e   ba l ance ) ,   bu t   t ha t   t he   neu ro log ica l   de f i c i t  
continued. Had it not  been for t h e  neuro logica l   def ic i t ,  
t h e   M i l i t a r y   f a c i l i t y  would have   r e l eased   t he   pa t i en t  
t o  home once  adequate  cardiac  function was .restored 
and h i s   g e n e r a l   c o n d i t i o n   s t a b i l i z e d -  I t  was the 
Organic  Brain Syndrome which was the basis   of  the 
pa t ien t ' s   a lmost   f ive  month confinement   in   the Military 
f a c i l i t y  and f o r   h i s   e v e n t u a l   a d m i s s i o n   t o   t h e   s k i l l e d  
nursing  care   faci l i ty--not   the  cardiac  condi t ion.  

0 Condition While Confined i n   S k i l l e d  Nursinq  Facil i ty- 
A s  described, upon admission t o   t h e   s k i l l e d   n u r s i n g  
f a c i l i t y   t h e   p a t i e n t ' s   c a r d i a c   c o n d i t i o n  had s t a b i l i z e d  
and h is   phys ica l   condi t ion  w a s  l i s ted as  rrgood.9r The  
p a t i e n t ' s  mental s t a t u s ,  however, w a s  poor--i.e,, severe 
b r a i n  damage which r e s u l t e d  from an episode of anoxia. 
A s  a r e s u l t  of  the  Organic  Brain Syndrome, the p a t i e n t  
was described  as  uncooperative,  combative, unable  t o  
adequately  follow commands or   verba l ly   express   h imsel f ,  
a s  w e l l  as   having  poor   bladder   control-  A t  the t i m e  of 
admission  he was apparently able t o  get out of bed un- 
a s s i s t e d ,  however, Because of t h e   p a t i e n t ' s  unpredic t -  
ab le   behavior ,   res t ra in ts   and   seda t ion  were i n s t i t u t e d  
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shor t ly   a f t e r   h i s   admiss ion   t o   t he  s k i l l e d  nursing 
f a c i l i t y ,   I n i t i a l l y   t h e   p a t i e n t  was able t o   g e t   t h e  . 
r e s t r a i n t s   o f f  and move about somewhat on h i s  own. By 
t h ~  second monkh it appears   he-no  longer  removed h i s  
r e s t r a i n t s  and was abliY'to be  placed i n  a cha i r   on ly  
with  assistance,  Secondary  problems  also  began to.be . 

experienced by the  pat ient-- the types of  complications 
usual ly   associated  with  the  bedridden  pat ient  who remains 
disabled  over a long  period of time and who, i n   add i t ion ,  
has  central  nervous  system damage, In   t h i s   ca se  the 
problem was no doubt  exacerbated  because of  t h e  use  of 
phys i ca l   r e s t r a in t s  and  sedat ives   to  manage t h e   p a t i e n t -  
These  secondary  complications  included a t   v a r i o u s  times 
re sp i r a to ry   d i s t r e s s ,   u r ina ry   t r ac t   i n fec t ions ,  decubiti,  
seizures  and electrolyte   imbalances.  The t reatment   of  
these  secondary  conditions was essent ia l ly   support ive,  
designed  pr imari ly   to   re l ieve symptoms and diminish 
infections.  N o  specif ic   physical   therapy program (o the r  
than   pass ive   exerc ise)   o r   o ther   spec i f ic   rehabi la t ive  
measures were i n s t i t u t e d ,  And no time was it determined 
t h a t  it was necessa ry   t o   r eadmi t   t he   pa t i en t   t o  a h o s p i t a l  
to   care   for   these   exacerba t ions   in   h i s   condi t ion ,  The 
p a t i e n t ' s  mental  condition d i d  no t  improve  during h i s  
s t a y   a t  t h e  s k i l l e d   n u r s i n g   f a c i l i t y   n o r  was it expected 
t o  do s o ,  

That  the  deceased  patient  had a history  of  cardiac  problems 
and suffered a Myocardial  Infarction,  with  an  episode  of 
anoxia which r e su l t ed   i n   s eve re   b ra in  damage, was never i n  
d i spu te   i n   t h i s   ca se .  A t  i s s u e  is t he  type of care  he re- 
quired and was being  provided, I t  i s  c l e a r   t h a t   t h e   p a t i e n t ' s  
card iac  problems  were cont ro l led  and tha t   h i s   genera l   phys ica l  
s t a t e  of health was s t a b l e   a t   t h e  time of  admission  to  the 
sk i l l ed   nu r s ing   f ac i l i t y .  The neuro log ica l   de f i c i t  which 
r e s u l t e d  from the  eL-bis0d.z of  anoxia and  which rendered the 
pat ient   incapable  of self  managenent  and  unable t o   c a r e   f o r  
himself on an independent  basis, had continued  without  improve- 
ment,  however. I t  was the  Organic  Brain Syndrome (and n o t  
t he   ca rd iac   cond i t ion )   t ha t   r e su l t ed   i n   t he   i n s t i t u t iona l  
placement--i.e.,-where  he was provided  custodial-type  suppor- 
t ive care primarily  designed t o  main ta in   the   essent ia l s  of 
da i ly   l i v ing .  And a l t h o u g h   a f t e r   f i v e   o r  s i x  weeks i n   t h e  
sk i l l ed   nu r s ing   f ac i l i t y   t he re  began t o  be a gradual   decl ine 
in   the   pa t ien t ' s   phys ica l   condi t ion  d u e  t o  development of  
secondary  complications,  since  these  exacerbations  in the 
condi t ion   rece iv ing   cus todia l   care  d i d  no t  require readmission 
to an  acute  or  special   hospital ,   the  case  continued t o  f a l l  
within  the  Program's  custodial   care  exclusion.  (References:  
DoD Regulation 6010.8-R, CHAPTER 11, Subsection B.46; CHAPTER 
I V ,  Subsection 12.b. , and  Subparagraph 1 2  .d(2)). . .  
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2 .  Level of Care:  Skilled  Nursing  Fa'cility  Required. I t  was 
a s se r t ed  by the   appeal ing  par ty  and t h e  a t tending  physician 
t h a t  the   deceased  pat ient   required,  on a constant  24-hour . 
bas i s ,   t he   k ind  of care and professional s k i l l s  ava i lab le  
only in a s k i l l e d   n u r s i n g   f a c i l i t y .  I t  was c la imed  tha t   the  
p a t i e n t ' s   c a r d i a c  problems and other   condi t ions  required . 

confinement i n  a s e t t i n g  which could  provide  active  medical 
care ,   cardiac  monitor ing and special   observat ions.  The 
avai lable   evidence,  however, e s t a b l i s h e s   t h a t   t h e   p a t i e n t ' s  
confinement was necessitated  not  because of the   card iac  con- 
d i t i o n ,  b u t  rather due t o  the presence of the  Organic  Brain 
Syndrome which  had  rendered him incapable of independent, 
self management and which was expected to   con t inue ,  be 
prolonged  and  untreatdble. The p o s i t i o n   t h a t   c a r d i a c  
monitoring  and  observation of other   condi t ions was the 
pr imary  basis  for  t h i s  long  term  confinement is not  supported. 
There was only  one  electrocardiagram  requested  during the 
almost   ten month  confinement  and  according t o  t h e   f a c i l i t y ' s  
r e c o r d s   t h i s  was performed i n  May 1978. There w a s  no indica- 
t ion  cardiac  monitor ing was prescr ibed   a t   any   o ther  time 
except t h a t  which would occur through  routine  observation. 
The records   a l so   ind ica ted  t h a t  electrolyte  blood  evalu- 
a t ions   d id   no t   appea r   t o  be re la ted   to   improving  t h e  overal l  
mental   function  as  claimed;  instead  they were performed p r i -  
mari ly   during  episodes of secondary  i l lnesses   such  as  
r e s p i r a t o r y  distress, u r ina ry   t r ac t   i n fec t ions  and bouts of 
diarrhea.   Contrary  to   the  s ta tements   of   the   appeal ing  par ty ,  - 
her   a t to rney  and the  a t tending  physician,   the   avai lable  
evidence i n   t h e  Hearing F i l e  of Record  confirms  that the 
p reva i l i ng   r eason   fo r   con f in ing   t he   pa t i en t  i n  t h e   f a c i l i t y  
was t o   p r o v i d e  h i m  wi th   suppor t ive   care   re la ted   to   the   essen-  
t i a l s  of d a i l y   l i v i n g  and tha t   such   care  w a s  required  because 
of the   Organic   Brain Syndrome. The information  submitted by 
t h e   M i l i t a r y   f a c i l i t y  confirmed tha t   because  of t h e   p a t i e n t ' s  
n e u r o l o g i c a l   d e f i c i t  he could  no  longer * I . .  . perform  simple 
personal  hygiene d u t i e s  . . . I t  The phys ic i an   r epor t ed   t ha t   a t  
t h e  t i m e  of  t h e   i n i t i a l   e v a l u a t i o n   a t   t h e   s k i l l e d   c a r e   f a c i l i t y ,  
t h e   p a t i e n t  was found t o  have little b ladde r  c o n t r o l  and was 
* I . . .  unab le   t o   ve rba l i ze  o r  fo l low simple commands -.." Soon 
a f t e r   t h e   c o n f i n e m e n t   a t   t h e   s k i l l e d   n u r s i n g   f a c i l i t y  it was 
noted  that   the   pat ient   refused  oral   in take  and  tube  feeding 
was i n s t i t u t e d .  The records f u r t h e r  a t t e s t  t h a t  due t o  his 
f a i l u r e   t o   c o o p e r a t e ,   r e s t r a i n t s  and seda t ion  w e r e  necessary. 
From the time of admission t o  t h e  s k i l l e d  c a r e  facilty the  
records  confirm  that   the   pr imary  care   rendered  the  pat ient  
r e l a t ed   t o   ma in ta in ing   t he   e s sen t i a l s   o f  da i ly  l i v ing ,  such 
as  feeding,  bathing,  ambulating  to a chair,  maintenance of 
bowel  and bladder function,  general  monitoring, etc- Further, 
t h e r e  w a s  no evidence i n  t h e  r eco rds   t ha t  would  indicate any 

I 
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. ,  program of  r e h a b i l i t a t i o n  o r  r e l ea rn ing  of self-care s k i l l s  
was i n s t i t u t e d   ( a l t h o u g h   a v a i l a b l e   i n  a s k i l l e d   n u r s i n g  
f a c i l i t y ) .  Based on a review of the  evidence  presented, * 

it .is 'our conclusion  that   the   type of -  care   requi red  by t he  t 

p a t i e n t  upon admiss ion   t o . the   sk i l%ed .nur s ing   f ac i l i t y  2 
-was support ive  only-- i .e . ,   custodial- type  care   re la ted prig.- . - 

- marily bo t h e   e s s e n t i a l s  of da i ly   l iv ing- -and   tha t   such  care 
was required  because  of  the  Organic  Brain Syndrome n o t  the 
cardiac  condi t ion.  I t  is our   fur ther   conc lus ion   tha t   the  
required  care  could  have  been  rendered  in a lesser f a c i l i t y ,  
with f e w  exceptions by a t tendants ,  The Hear ing   of f icer  
apparently  applied some type o f   c r i t e r i a   u s e d   i n   t h e   S t a t e  of 
F lor ida .   These   c r i te r ia  were n o t  made ava i lab le   wi th  the 
RECOMMENDED DECISION. This is  i r r e l e v e n t ,  however,  because 
a s   s t a t e d   i n   t h e  OCHAMPUS Memorandum of  Nonconcurrence,  "These 
c r i te r ia  -... neither  bind  the  Department  of  Defense  nor  super- 
cede i t s  regulatory  provis ions."   During  the  las t  month o r  
so o f   h i s  l i f e  it is poss ib l e   t he   pa t i en t   d id   r equ i r e  a 
s k i l l e d  n u r s i n g   f a c i l i t y  due t o  t h e  increasing number and 
frequency of  the secondary  complications. This d i scuss ion  
i s  a l s o  moot since -it has  been  determined t h a t  upon admission 
t o   t h e  s k i l l e d  n u r s i n g   f a c i l i t y   ( a n d   a t   l e a s t  60 days  pr ior ,  
while still i n  the   Mi l i ta ry   hospi ta l )   the   pa t ien t   rece ived  
supportive,   custodial-type c a r e  and t h a t  t h i s  would have 
occurred  regardless of t h e  l e v e l   o f   i n s t i t u t i o n   i n  which  he 
was placed. And s i n c e   a t  no time was it considered  neces- 
s a r y   f o r  t he  p a t i e n t   t o  be readmi t ted   to  a h o s p i t a l   i n   o r d e r  
t o   c a r e   f o r  the secondary  complications  which  developed, the 
cus tod ia l   s t a tus  remained  unchanged. I t  i s  a l so   our   f ind ing  
t h a t   b o t h  the outgoing and incoming CKAMPUS Fiscal   Intermedi- .  
a r i e s   g r o s s l y   e r r e d   i n   e x t e n d i n g   b e n e f i t s   f o r   t h e   i n i t i a l   f o u r  
months of t h i s  s tay .  The only   benef i t s  which should  have 
been  provided were for   prescr ipt ion  drugs,   beginning  with the 
f i rs t  day of  admission and one  hour  of  nursing  care  per  day 
beginning w i t h  the s i x t h  week of  h i s  stay.   (References:  DoD 
Regulation 6010.8-R, CHAPTER 11, Subsections B.14 and B.46 
CHAPTER I V ,  Subsect ion 12.b, Subparagraphs 12 .c ( l )  and ( 2 )  
Subparagraph 1 2 . d ( 2 ) )  

= 
'? 

.. 
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3. Ski l led  Nurs ing  Services Required. The appeal ing  par ty ,   her  
a t torney  and t h e  a t tending  physician  s t rongly  asser ted t h a t  
the pa t ien t   requi red  s k i l l e d  nursing  care  on  an  ongoing, 
round-the-clock  basis  during the ent i re  period  he was i n  t h e  
s k i l l e d   n u r s i n g   f a c i l i t y .  

0 Respiratory  Problems. About f j v e  weeks a f te r   admiss ion  
t o  t h e  s k i l l e d  n u r s i n g   f a c i l i t y  the pa t ien t   exper ienced  
h i s  f i rs t  of several   episodes of r e s p i r a t o r y   i n f e c t i o n .  
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During the  first f ive week pe r iod   t he   pa t i en t  was 
continuously  restrained,  ambulation was l imi t ed  and 
sedat ive  medicat ion  adminis tered,   therefore   respiratory 
problems  could be ant ic ipated.  The the rapeu t i c  regimens 
p resc r ibed   fo r  the re sp i r a to ry  distress episodes were 
an t ib io t i c   t he rapy ,  oxygen a s  needed, and pos tu ra l  
drainage.  Suction was also  required  per iodical ly .  Care 
of  secondary  complications was n o t  designed t o  relieve 
o r  reduce t h e  effects of the  Organic  Brain Syndrome for  
which t h e   p a t i e n t  was admitted, however. Further,   with 
the  possible   except ion  of   the  suct ioning,  the therapy 
required was of a type which can be provided  by  attend- 
an t s   o r   o the r   adu l t s   w i th  minimum i n s t r u c t i o n  and super- 
vis ion.  Nor d id   the   resp i ra tory   care   ( inc luding   the  
suc t ion ing)   requi re  a s k i l l e d  n u r s i n g   f a c i l i t y   f o r  i t s  
performance. I t  could  have  been  rendered i n  an i n t e r -  
med ia t e   ca re   f ac i l i t y   o r  a nursing home. 

Seizure  Problems.  Beginning on 15 November 1977 t h e  
pa t i en t   expe r i enced   t he   f i r s t  of  severa l   se izures .  I t  
was claimed  that   monitoring and cont ro l   o f   the   se izures  
required the constant   presence  of   professional ,   sc ien-  
t i f i c a l l y   t r a i n e d   n u r s e s .  Valium was prescr ibed   for  
t he  spasms assoc ia ted   wi th   the   se izures .  A t  times, when 
the  seizures   appeared  to  be re la ted ,  t o  an  elevated tem- 
perature ,   Tylenol  was a l so   p re sc r ibed   t o  reduce t h e  
fever  and assist in   t he   con t ro l   o f   t he   convu l s ive  move- 
ments,  Seizure  control was general ly  established with- 
o u t   d i f f i c u l t y .  The occurrence  of  the  seizure  episodes 
does  not,  however,  support a f ind ing   tha t   moni tor ing  
f o r   s e i z u r e s   h a d   t o  be done i n  a s k i l l e d   n u r s i n g  
f a c i l i t y  by a p ro fes s iona l   s c i en t i f i ca l ly   t r a ined   nu r se .  
The IrkeyVf t o   s e i z u r e   c o n t r o l  i s  having  appropriate  anti-  
convulsive  medication  available t o  a d m i n i s t e r   a t  the 
first ind ica t ion   o f  a seizure.  T f  a p a t i e n t  i s  ambulatory 
and generally  functioning, this can be handled on an 
o u t p a t i e n t   b a s i s  by a family member. In  t h i s  case it 
could  have  been  adequately  handled  by  attendants  in  an 
intermediate care f a c i l i t y   o r   n u r s i n g  home. 

e In fec t ions .   Ur ina ry   t r ac t   i n fec t ions  and decubitus 
ulcers a l so   began   to   sur face   dur ing   the   second month of 
confinement. As i n   t h e   c a s e  of the  other   secondary con- 
d i t ions ,   they   requi red   care  which continued  throughout 
the  confinement. Based on the  information i n  the Hearing 
Fi le  of Record these  were never   fu l ly   reso lved  inzsmuch 
as t h e   c l i n i c a l  documentation  indicates the p a t i e n t  ex- 
perienced  almost a continuous  low-grade  fever,  According 
t o  the f i n a l  summary, it was suspec ted   t ha t  the  decubi t i  
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had  produced a septicemia  which  was  the  probable  cause 
of death on 26  July  1977. The  management of.these 
conditions,  though  appropriate  and  necessary, was pri- 
marily  through  antibiotic  therapy,  application of . 
topical  medications  and  positioning--none of which 
require  the skill of a professional,  scientifically 
trained  nurse, 

0 Electrolyte  Imbalance.  The  attending  physician  reported 
t h a t  the  patient  experienced  periodic  episodes of 
electolyte  imbalance, It was  his  position that returning 
the  patient  to  the  proper  electrolyte  balance  could 
reduce  the  degree of mental  confusion  and  distress 
described,  The  validity of this  position was diminished 
by  the  fact  that this patient  arrived  at the skilled 
nursing  faciity in a state of tfgood"'physical  health 
(which  would  include  the  proper  electrolyte  balance), 
Although in some  cases  proper  electrolyte  balance  may 
produce  some  beneficial  effect  on  the  mental  status of 
a patient,  none  was  noted or recorded  on the clinical 
record in this  case,  Again  the  problems of the  electro- 
lyte  balance  appeared to be  primarily  related  to 
episodes of diarrhea  and  the  periodic  fever  problems 
related  to  the  urinary  tract  problems.  Restoring  and 
maintaining  the  electrolyte  balance  was  appropriate, 
but  produced no change  in  the  patient's  mental  status 
for  which  the  custodial  care  environeimt  was  required 
nor  did it require  a  skilled  nursing  facility to 
accomplish. 

8 Nursing  Services  Rendered-  It  was  strongly  asserted 
that  the  kinds of nursing  services  provided t h e  patient 
were  those  which  could-  only  be  rendered by a professional 
nurse  under  the  direct  supervision of a physician. A 
review of the  clinical  documentation  indicated  that 
supportive r.l-lrsing care  was  provided  on a routine 
basis, as follows: 

Administration of Medications 
Application of Topical  Ointments 
Bowel Management 
Incontinance  Care 
Taking of Vital  Signs 
Positioning 
Passive  Range of Motion  Exercises 
Application of Restraints 
Placement in Chair 
Personal  Hygiene 
General  Observation & Monitoring 



FINAL DECISION 
OASD(HA) 06-80 

- 

11 

L a t e r   i n   t h e   s t a y ,   d e c u b i t i   c a r e   a l s o  became p a r t  of 
t he   rou t ine .   In   add i t ion ,  oxygen was pe r iod ica l ly  
adminis tered and suctioning  performed  during  periods 
of r e s p i r a t o r y  distress, 

The c l in i ca l   ev idence   i n   t he   Hea r ing  File of Record and the 
oral  testimony  does  not  support   the  view  that  the  majority 
of services being  rendered  represented  ski l led  nursing 
care   tha t   could   on ly  be rendered  by a s c i e n t i f i c a l l y  
t ra ined ,   p rofess iona l   nurse .  In genera l ,   the   se rv ices  
provided were those which  supported  the  essentials of 
d a i l y   l i v i n g  and  could  have been rendered i n  an  intermediate 
c a r e   f a c i l i t y  o r  nursing home environment, i n  most  cases by 
a t tendants ,  I t  i s  n o t  an  acceptable  premise  that  a p a t i e n t  
must  be ma in ta ined   i n  a sk i l led   nurs ing   fac i l i ty   because  
general   observat ion i s  required o r  because   in te rmi t tan t  
s k i l l e d   n u r s i n g  services are   required,  Such serv ices  may be 
p rov ided   by . s t a f f s  of lower   l eve l   fac i l i t i es   o r   th rough  use  
of a v i s i t i n g   n u r s e .  Most 1o.wer l e v e l   f a c i l i t i e s   a l s o  have 
t h e   c a p a b i l i t y   o f  crisis intervent ion  and  there  is  always the 
option t o  t r a n s f e r   t o  a hospi ta l   should  acute   exacerbat ion 
o f   t he   cond i t ion   r equ i r ing   t he   cus tod ia l   ca re   occu r -  I t  is 
our  f inding  that   care  rendered  did  not  represent  ongoing 
s k i l l e d   n u r s i n g  services but   ra ther   represented  pr imari ly  
custodial- type  care-- i .e . ,   support ive  services  which main- 
t a ined   t he   e s sen t i a l s   o f   da i ly   l i v ing .   (Re fe rences :  CHAMPUS 
Regulation DoD 6010.8-R,, CHAPTER 11, Subsection B.66 and 
B.161; CHAMPTER I V ,  Section E, Paragraphs 12-c. ( 2 )  and 12.d.(2)) 

4. Custodial  Care. Notwithstanding  claims t o  the contrary  by 
the   appea l ing   par ty ,   her   a t to rney  and the  a t tending  physician,  
t h e   c l i n i c a l   i n f o r m a t i o n   i n   t h e   H e a r i n g   F i l e  of Record is 
persuasive  and  supports  the  conclusion  that   the  care  required 
and rendered the p a t i e n t  was pr imari ly   custodial   in   nature--not  
o n l y   d u r i n g   t h e   e n t i r e   s t a y   a t   t h e   s k i l l e d   n u r s i n g   f a c i l i t y  
b u t   a l s o   d u r i n g   a t   l e a s t   t h e   l a s t   s i x t y  ( 6 0 )  days  of  the  stay 
i n   t h e   M i l i t a r y   h o s p i t a l ,  The Hearing File of Record a l s o -  
confirms  that   the   Organic   Brain Syndrome was permanent-i .e., 
it showed no  improvement and was expected t o   c o n t i n u e  and be 
prolonged;   that   the   purpose of the  instut ional   placement  was 
t o   p r o v i d e   t h e   p a t i e n t   w i t h  a protected,   monitored and con- 
t ro l led   envi ronment ;   tha t   the   se rv ices   rendered  were designed 
to   provide  support ive  care ,   deal ing  pr imari ly   with  the  essen-  
t i a l s  of  d a i l y   l i v i n g ;  and t h a t   a f t e r   s t a b l i z a t i o n  of t h e  . 

card iac   condi t ion ,  at no time was t h e   p a t i e n t   p l a c e d  on a 
therapeutic  regimen  which  could  be  expected t o  reduce h i s  
disizbility t o   t h e   e x t e n t   t h a t  he could  be  expected t o  
func t ion   ou ts ide  a protected,  monitored  and  controlled 
environment,  Further,  although  exacerbation of the  condi t ion 

3 
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requi r ing   cus todia l   care  ( i . e . ,  secondary  complications  related 
to  Chronic  Brain Syndrome) began to   occur   about   f ive  weeks ; 
a f t e r   p l acemen t   i n   t he   sk i l l ed   nu r s ing   f ac i l i t y ,  a t  no time 
did  the care for   such  condi t ions require readmission t o  a 
hospital--thus a t  no time did  the  custodial-   nature  of t he  
case  change. I t  is  our   fur ther   f ind ing   tha t   the  CHAMPUS 
Fiscal   Intermediar ies   (both incoming  and outgoing) made a 
gross   e r ro r   i n   au tho r i z ing   t he   i n i t i a l   ex t ens ion  of benef i t s  ~ 

for   the  first fou r  ( 4 )  months of t he   i npa t i en t   s t ay .   In -  
pa t i en t   bene f i t s   shou ld  have  been  denied  from the  beginning 
of t h e   s t a y   i n   t h e   s k i l l e d   n u r s i n g   f a c i l i t y  on t h e   b a s i s   t h e  
care  being  rendered was primarily  custodial   Care--i .e. ,  es- i 
sen t i a l ly   suppor t ive  care re la ted  t o  main ta in ing   the   essent ia l s  
of dai ly   l iving.   (References:  CHAMPUS Regulation DoD 6010.8-R, 
CHAPTER 11, Subsection B.46; CHAPTER IV;  Sec t ion  E, Paragraph 
12.a, 12.b, and  subparagraphs 12.c. (1) and ( 2 )  and 12.d(2)) 

I 

SECONDARY I S S E s  

The appealing  party,  her at torney and the  a t tending   phys ic ian  
raised  several   secondary issues which they  asser ted  supported 
spec ia l   cons idera t ion   to   ex tend   benef i t s   in  t h i s  case. 

1. Veterans  Administration  Facility. The appea l ing   par ty  
reported she inquired  about   t ransferr ing her  husband t o  a 
Veterans  Administration  facil i ty when he was still i n   t h e  
Mi l i ta ry   hospi ta l ,   bu t   she  found the VA wa i t ing  l i s t  too  long 
and [ impl ied]   tha t   . th i s   should   requi re   tha t  CHAMPUS benef i t s  
be extended. There i s  no documentation of the appealing 
p a r t y ' s   a s s e r t i o n  i n  the  Hearing File of Record, b u t  w e  do not 
quest ion  that   there   probably was a long   wai t ing  l i s t  because 
the p a t i e n t  w a s .  a candidate   for  a VA nurs ing  home (not  a 
hospi ta l ) . .  VA nursing homes limit those who are categorized 
as category I p a t i e n t s   t o  25% of the caseload,  ( i - e .  8 pat ien ts  
l i k e  t h e  one i n  t h i s  case who requ i r e   t o t a l   suppor t ive  care 
t o  maintain the e s s e n t i a l s  of da i ly   l iv ing) ,   Therefore  there 
is usual ly   an  extensive  wai t ing l i s t  for   p lacement .  Th i s  
discussion i s  i r r e l e v a n t ,  however. CHAMPUS is  a program of 
f i n a n c i a l   a s s i s t a n c e   f o r  covered sewices/suppl ies   provided 
under specified circumstances and condi t ions .  I t  does  not 
d i r e c t l y  provide the care  nor  does it g u a r a n t e e   t h a t  care 
w i l l  be avai lable .   Therefore ,  t h e  f a c t  t h a t  VA care was not 
ava i lab le   cannot  be used as  a basis f o r  providing CHAMPUS 
benefi ts .  The type of   care   actual ly   provided  and  the 
circumstances  involved determines whether o r  n o t  CHAMPUS 
benefi ts   can be provided.  In t h i s  case, t h e  pa t i en t   r ece ived  
pr imar i ly   cus todia l  care, which is  spec i f i ca l ly   exc luded  by 
law and r e g u l a t i o n .  
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2 .  Acute Care Set t ing Would Have Been Required. The at tending . 
physician  argued t h a t  had t h e   p a t i e n t   n o t  been i n  a s k i l l e d  
nursing  facil i ty,   he would have  required  frequent  confinements 
i n  an acute   hospi ta l ,   possibly  involving use of t he   i n t ens ive  
care u n i t .  H e  apparent ly   based   th i s   pos i t ion  on the  secondary 
complications (i.e., respiratory d i s t r e s s ,   u r i n a r y   t r a c t  
infections,   seizures  and-  decubiti)  which  began to   mani fes t  
themselves  five  or s i x  weeks a f te r  the  pat ient ' s   admission 
t o   t h e   s k i l l e d   n u r s i n g   f a c i l i t y .  Our review  of  the  Hearing 
File  of Record does  not  support   this  assumption. With the 
possible  exception of t h e   i n i t i a l  s e i z u r e  episode which 
occurred on 15 November 1977 (on which a Code 99 was ca l l ed ) ,  
a l l  of   the   care   rendered  to  the p a t i e n t  was of a type  which 
could  have  been  handled i n  an   i n t e rmed ia t e   ca re   f ac i l i t y  o r  
nursirig home.  And even w i t h   t h i s  type of incident  many lower 
l eve l   f ac i l i t i e s   a r e   equ ipped  t o  handle  such crisis s i t u a t i o n s  
o r  could  have  called  on a p u b l i c  emergency  squad. In  such 
incidents once t h e   p a t i e n t  i s  s t ab i l i zed ,   t he  need f o r  
hospi ta l izat ion  usual ly   passes  or  i s  very  short  term. B u t  
even i f  there  was a po ten t i a l   fo r   f r equen t   sho r t   pe r iods  of 
hospi ta l iza t ion   had   the   pa t ien t   been   p laced   in  an intermediate  
c a r e   f a c i l i t y  o r  nursing home, t h i s  would not  support  long 
term  placement i n  a s k i l l e d   n u r s i n g   f a c i l i t y - - a t  a l e v e l  above 
tha t   requi re?   to   p rovide   the   appropr ia te   care .  The physician 's  
pos i t i on   t ha t   ma in ta in ing   t he   pa t i en t   i n  a sk i l led   care  
faci l i ty   represented some c o s t   s a v i n g   t o   t h e  Government is 
also  unsubstantiated  and  his  conclusion,  'at   best ,   speculative,  
The discussion is i r r e l e v e n t ,  however, s ince  the law and 
applicable  regulations do n o t  give each  beneficiary  and/or 
provider  the  privilege  of  determining what benef i t s  w i l l  be 
extended  based on a pe r sona l   ca l cu la t ion  of savings.  Benefit 
determinations m u s t  be based on the  level   of   care   required.  
An arguments  based  on  "savings" t o  t h e  Government becomes 

regardless  of where rendered. 
~ .even fur ther   i r re levent   because   cus todia l   care  is excluded 

3. Financial  Hardship.  The  appealing  party  requested  adminis- 
t ra t ive  considerat ion  on  the basi-s of  f inancial   hardship,  
I t  was her   genera l   pos i t ion   tha t   her   deceased  husband  had 
been  placed i n   t h e   s k i l l e d   n u r s i n g   f a c i l i t y   w i t h   t h e  
expectation  that  CHAPPUS would extend i t s  benefits--and 
because CHAMPUS had d e n i e d   l i a b i l i t y ,   s h e  had been adversely 
a f fec ted   f inanc ia l ly ,  I t  is always  deeply  regretted when a 
Program dec i s ion   causes   f i nanc ia l   d i f f i cu l t i e s   fo r  a Military 
retiree's family.   Financial   hardship  per  se is not,  however, 
a va l id   bas i s  on which t o  consider  an  appeal. To assure  

- uniform, consis tent   and  appropriate  Program decisions,   appeal 
decisions m u s t  be made on t h e   b a s i s  of t h e  substant ive issues 
as   they   re la te  t o  a p p l i c a t i o n  of l a w  and regulations.  
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4, Retroactive  Denial ,  The appealing  party  and  her  attorney  took 
t h e  p o s i t i o n   t h a t  it is inappropr i a t e   t o   r e t roac t ive ly  deny 
coverage  without  prior  notice.  I t  was pointed out that . 
payment had been made for  the  first .four  months of ca re  for 
. t he   deceaseApa t i en t ' s   . s t ay   a t  t h e  s k i l l e d   n u r s i n g   f a c i l i t y  
and t h a t  it w a s  ant ic ipated such bene f i t s  would continue. 
Except f o r  those f e w  benefits   areas which requi red   p re-  
au thor iza t io  all benefit  determinations  under CHAMPUS are  
r e t roac t ive  9 I t  m u s t  be  kept i n  mind t h a t   t h e  Program 
i sn ' t   even  aware a service or supply  has  been  provided o r  
continued u n t i l  a claim  has been submitted--which is always 
a f t e r   t h e  fact .  I n  the  case of cont inued  s tays  o r  services ,  
each claim  s tands  a lone and m u s t  be  determined on i t s  own 
merit r e g a r d l e s s  of  whether benefits  were p rev ious ly  extended 
fo r   s imi l a r   ca re .  Because one claim i s  p a i d   i n  a continuing 
episode of care does n o t  obl igate   the Program to extend 
benefi ts  on fu ture   c la ims   re la ted   to   tha t   ep isode .  OCHAMPUS 
was a l s o   i n   e r r o r   i n   r e f e r r i n g   t o  a p o t e n t i a l   " r e t r o a c t i v e  
denial"  policy,  Various program b e n e f i t   p o l i c i e s  are con- 
stantly  undergoing  review,  but t h i s  can   no t   be   u sed   a s  a b a s i s  
of appeal for  care  already  rendered.  Before  policy  changes 
are made, approval  of  the Office of t h e  Assistant Secretary 
of  Defense  (Health  Affairs) is r e w i r e d .  I f  approved,  changes 
are  announced  both i n   t h e  Federal Reqister and through  Service 
media- There  has,  however, been no change i n  Program  policy 
re la ted  t o  re t roac t ive   denia l  and t h e r e f o r e   a s  s ta ted  by  the 
Director, OCmCPUS,  i n  h i s  Memorandum of  Nonconcurrence, 
discussion of t h i s   ma t t e r  is n o t  r e l e v a n t   t o   t h i s   a p p e a l -  

5. Attending  Physician's Viewpoint VS. Peer R e v i e w  Opinion, 
The a t tending   phys ic ian   took   the   Dos i t ion   tha t  the c a r e  
rendered  the-deceased  patient wasA no t  primarily c u s t o d i a l   i n  
n a t u r e   b u t   r a t h e r  was a level of ca re   t ha t   cou ld   on ly   be  pro- 
vided i n  a s k i l l e d   n u r s i n g   f a c i l i t y .  The at tending  physician 
r e l i e d   s o l e l y   o n   h i s  own conclusions  and  did  not   present  any 
supporting  evidence from other  physicians. The appealing 
par ty ' s   a t to rney   impl ied  t h a t  the  weight of evidence  should 
be given t o  the   a t tending   phys ic ian ' s   s ta tement   and   tha t  it 
shou ld   be   su f f i c i en t   fo r   t he  purpose o f  ex tending  CHAMPUS 
benefits-   The  .opinion of the   a t tending   phys ic ian  is always 
given s ign i f i can t   cons ide ra t ion  and w e i g h t   i n   e v a l u a t i n g  an 
appeal. I t  is not   control l ing,  however. In t h i s  case   there  
was an obvious  lack  of   understanding  by  the  a t tending  physician 

IJ A t  t he  t i m e  the disputed  inpat ient  s tay occurred,   the   only 
benefits   which  required  preauthorization w e r e  adjunct ive  dental  
care and p l a s t i c   r econs t ruc t ive  and cosmet ic   surgery  under  the 
Bas ic  Program;  and all services  under the Program f o r  t h e  
Handicapped. Any preauthorizat ion  that  is g r a n t e d  m u s t  be f o r  
a s p e c i f i c  service and time, and m u s t  be made i n   w r i t i n g .  
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of the cH.A"US d e f i n i t i o n  of cus todia l  care. On one  hand he 
s ta ted   the   care   p rovided  t h e  deceased  beneficiary was d i rec ted  
a t  improving the  neurological   aspects  of t h e   p a t i e n t ' s  con- 
d i t ion   th rough  main ta in ing   e lec t ro ly te   ba lances ,   In   cont ra -  
dict ion,  he a l s o   t e s t i f i e d   t h a t   t h e  Organic  Brain Syndrome 
was expected t o  be continuous  and  prolonged and t h a t   t h e  care 
provided  the  pat ient  was not   expec ted   to   permi t   the   pa t ien t  
t o   l i v e   o u t s i d e  a protected  controlled  environment--key 
elements i n  any CHAMPUS cus tod ia l  care determination. The 
case was submi t ted   to   p rofess iona l  peer review by OCHAMPUS 
before  the  appeal   went   to   hear ing.  I t  was reviewed by a panel 
of t h ree   phys i c i ans   w i th   spec ia l t i e s  i n  neurology,  internal 
medicine  and  general   practice.  I t  was t h e  conclusion of t h e  
reviewing  physicians  that   the  care  rendered was pr imar i ly  
c u s t o d i a l   i n   n a t u r e  and t h a t   t h e   p a t i e n t  was not  under  active 
medical c a r e  which would have   reduced   h i s   d i sab i l i ty   to   the  
e x t e n t   t h a t  would enable him to   func t ion   ou ts ide   the   p ro tec ted  
environment, The reviewing  physicians  also  concluded  that  
the  care  rendered  could  have  been  adequately  provided i n  a 
lesser f a c i l i t y .  I t  i s  our   f inding t h a t  the  preponderance of 
evidence  supported t h e  peer  review  findings. 

6. Administrative  Problems:  Confusion,  Delays  and  Errors. 
The appea l ing   par ty  and her  at torney  vigorously  complained 
about  the  administrative  problems  encountered i n  t h i s   c a s e .  
A review of t h e  f i l e  ind ica tes   they  have good r eason   fo r  
t he i r   compla in t s   a s   t he -case  was mishandled  and  appeared t o  
be t h e   s u b j e c t  of unreasonable  confusion,  delays  and  errors. 
This was compounded by  implementation of a new regu la t ion  
s h o r t l y   p r i o r   t o   t h e  time t h e   p a t i e n t   i n  this case was 
admitted t o   t h e   s k i l l e d   n u r s i n g   f a c i l i t y  as w e l l  as a change 
i n  CHAMPUS Fiscal   Intermediar ies   for  the s t a t e  where t h e  
deceased  beneficiary  received h i s  care .  Most of t h e  problems 
when viewed ind iv idua l ly ,  were minor i n  na ture   bu t   admi t ted ly  
i r r i t a t i n g ;   b u t  when added together  were no doubt overwhelming 
and misleading. Only  one inc iden t  had  any real  impact on the  
case,  however, When the   cu r ren t   r egu la t ion  was implemented on 
1 June 1977 it contained a provis ion  requir ing  preauthorizat ion 
of admissions t o  a s k i l l e d   n u r s i n g   f a c i l i t y .  The appealing 
par ty  on 1 6  J u l y  1977, apparently aware o f   t h i s   p r o v i s i o n ,  
f i l e d  a request for  approval of b e n e f i t s   i n   t h e   s k i l l e d   n u r s i n g  
f a c i l i t y  w i t h  OCHAI'IPUS. OCHAIPUS er red   by   no t   no t i fy ing  t h e  
appea l ing   pa r ty   t ha t   t h i s   p rov i s ion  was n o t   i n  effect ( a s  
permitted  under the Regulation's  Transitional  Authority--See 
CHAMPUS In t e r im   Ins t ruc t ion  10-77, paragraph B . l . ,  J u l y  6, 
1977). Ins t ead  the request  was forwarded t o  the CHAMPUS 
Fiscal   Intermediary  to   handle .  The Fiscal   Intermediary 
a l so  e r red - -no t   on ly   i n   f a i l i ng   t o   no t i fy   t he   appea l ing  
pa r ty   t ha t   t he   p reau thor i za t ion   p rov i s ion  i n  the   r egu la t ion  
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had not  been  implemented  but  also  in  extending  benefits  for 
care from admission  through 2 1  October  1977 (it should 
have been  denied  as   custodial) .  The new CHAMPUS Fisca l  ' . 
Intermediary compounded the error by further  extending  bene- 
fits through December 1977.. While the   ,p reauthor iza t ion  
provision was n o t  i n  effect and therefore   t echnica l ly  n o t  
an issue i n  this appeal ,   the   appeal ing  par ty  was never so 
notified: In view of this   confusion and because  of  the time 
that  has  elapsed,  even  though it has  been  determined  the 
care  rendered  the  deceased  patient was pr imari ly   custodial  
i n  nature   during  the  ent i re   confinement  i n  t h e   s k i l l e d  
nursing f a c i l i t y ,  recoupment of  the  benefits  extended  through 
December 1977 w i l l  be waived,  This i n  no way implies the 
custodial care determination is  incorrect   nor   obl igates   the 
Program t o  ex tend   fu r the r   bene f i t s .  I t  simply  waives  recoup- 
ment of   amounts   p rev ious ly   pa id   in   e r ror   in   cons idera t ion  of 
t he   spec ia l   c i r cums tance   i den t i f i ed   i n   t h i s   ca se ,  

7- Double Coverage. The Hearing  File  of Record i n d i c a t e s   t h a t  
the  deceased  pat ient  worked f o r  a bank  and tha t   h i s   spouse ,  
t he   appea l ing   pa r ty   i n   t h i s   ca se ,  worked f o r  a hea l th  
insurance  organization, T h i s  would ind ica t e  a reasonable 
probabi l i ty  of double  coverage. N o  where i n   t h e  Hearing  File 
of  Record does it ind ica t e   t he re  was any  investigation  by 
OCHAMPUS concerning  the  presence of other  coverage--either 
as an employee  through  the  bank  or as a family member through 

- his  wife's employment.  Before this   appeal   proceeded,   this  
i s s u e  should  have  been  explored and resolved. I f  the  deceased 
pat ient  w a s  covered  through  other  coverage,  since he was a 
re t i ree  it w a s  r equ i r ed   t ha t  a l l  h i s  claims be first sub- 
mitted t o   t h e   o t h e r   c o v e r a g e ( s )  - Before  paying  for the 
prescription  drugs  and one  hour  of  nursing care p e r  day, 
th i s   i s sue   mus t  be clarified.. (References: C W Q U S  
Regulation, CHAPTER V I I I ,  Subsection D - 1 . )  

RELATED ISSUE 

Stay i n  Military Hospi ta l .  The appealing  party  complained  that  
she was pressured t o  remove her  husband  from the   Mi l i t a ry   hosp i t a l  
where he-was c o n f i n e d   p r i o r   t o   h i s  transfer t o   t h e  c iv i l ian  
skilled-nursing fac i l i ty .  I t  i s  ou r   f i nd ing   t ha t   t r ans fe r  
should have occurred a t  l e a s t  60 days e a r l i e r .  The ava i lab le  
informat ion   conf i rms   tha t   the   pa t ien t  w a s  confined t o  the Mi l i ta ry  
f a c i l i t y  from 8 A p r i l  1977  through 29 August  1978, a period of 
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almost  five months, From the  information  avai lable  it would appear 
the  cardiac  condi t ion  for  which t h e   p a t i e n t  was orginal ly   admit ted 
was well   s tabi l ized  within  the first month.  The Organic Brain . 
Syndrome resu l t ing  from anoxia   re la ted   to   the   Myocard ia l   Infarc t ion  

f a c i l i t y   t o   r e t a i n   t h e   p a t i e n t  for a period of 60 to 90 days- i n  
order t o  provide  an  opportunity  for improvement i n  the neurological  
def ic i t  t o  occur. When it did  not, and the  care   being  rendered was 
pr imari ly   support ive  to   maintain  the  essent ia ls  of d a i l y   l i v i n g ,  
it was inappropr i a t e   fo r   t he   Mi l i t a ry   f ac i l i t y   t o   con t inue   t he  
confinement. In  this case the Military f a c i l i t y   e r r e d   i n   k e e p i n g  
the pa t ien t   for  a f i v e  month period,  Transfer  should  have  been 
effected as soon a s  it became evident   that   xecovery from t h e  
neurological  incident was n o t  a reasonable   expectat ion--at   least  
by the 90th day, and more probably a t  about t h e  60th  day. 
Mi l i ta ry   hospi ta l s   a re   acu te   care   fac i l i t i es  and are n o t   t o  be 
used  to  provide  long term supportive,   custodial-type  care.  

. continued, however. I t  was appropropr ia te   for   the   Mi l i ta ry  

SUMMARY 

This FINAL DECISION i n  no way implies  the deceased p a t i e n t  d id  
not  require  supportive,   custodial-type  care--i t  i s  clear he did.  
That the  care had t o  be  rendered i n  a sk i l l ed  n u r s i n g   f a c i l i t y  
i s  strongly disputed,  however.  Nokwithstanding the  l e v e l  of 
care issue, t h i s  FINAL D E C I S I O N  confirms  the  finding t h a t  t h e  
care rendered the d e c e a s e d   p a t i e n t   i n  this case was. p r imar i ly  
custodial   in   nature   (and w a s  custodial   s ince t h e  time of  admission) 
and was therefore a type o f  care  which does no t  qualify f o r  CHAMPUS 
Basic Program benef i t s  . 
In keeping with the f ind ings   o f  t h i s  FINAL DECISION,  subject t o  
benef i t s  no t  being  avai lable  from other  coverage, OCHAMPUS i s  
directed as follows : 

0 Waive recoupment of t he  $7,651.88 i n  b e n e f i t s   p a i d   i n  error 
fo r  t h e  first four  ( 4 )  months of  the   s tay  as permitted  under 
the Claims Collect ion A c t  of 1966,  

e Extend CHAPPUS b e n e f i t s   f o r   a l l   p r e s c r i p t i o n  drugs adminis- 
- tered t o  t h e  pa t ien t   and   for   one   hour  of  nursing care p e r  

day for   the   per iod  1 January  1978  through 26 J u l y  1978. 
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* * * * * - 
Our review indicates the appealing party has received full due . 

concluding step in the CHAMPUS appeal process. No further 
administrative appeal is available. 

process in her.appea1.- Issuance of this FINAL DECISION is t h e  ! 
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