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This  is the FINAL DECISION of the Assistant Secretary of  Defense 
(Health Affairs) in  the CI-IAMPUS appeal OASD(HA) Case File 82-12 
pursuant to 10 U.S.C. 1071-1089 and DoD 6 0 1 0 . 8 - R ,  Chapter X. The 
appealing party in this  case is the beneficiary, represented by 
the CHMdPUS sponsor. 

The appeal involves the question of CHN4PUS coverage of inpatient 
psychiatric care provided the beneficiary from August 10, i979 trJ 
March 7, 1 9 8 0  and from iflarch 10, 1380 to July 7 ,  1980. The total 
hospital charge incurred by the beneficiary for these dates was 
$50,570.39  and the total physician's charge  was $17,720.00. The 
CHAPIPUS fiscal intermediary denied coverage because the 
hospitalization and medical services were for mental retardation 
and custodial care  which is not a CHAMPUS medical benefit. 

The Hearing File  of Record, the tapes and oral testimony 
presented at the hearing,  the Hearing Officer's Recommended 
Decision and the Analysis and Recommendation of the Director, 
OCIIAMPUS have been reviewed. Other insurance available through 
the parent's employment paid as primary ccverage all charges 
except $1,119.00 in hospital charges and  $776.00 in physicians 
charges. The CHAMPUS amount in  dispute,  therefore,  is $1,895.00. 

It is the Hearing Officer's recommendation that CIIAPIPUS coverage 
for inps-tient care and professional services from August 10, I979 
to March 7, 1980 and from Narch io, 1980 to July 7, 1980 be 
denied because it is custodial care,  care  for minimal brain 
dysfunction, above the appropriate level and not medically 
necessary. The psychiatric hospitalization from April 13, 19.79 
to July 2 4 ,  1979 does qualify for CIIAMPUS benefits. The 
Director, OCHAIX'US concurs in the Recommended Decision and 
recommends its adoption as the FIIJAL DECISIOP? of  the Acting 
Secretary of Defense  (Health  Affairs). 
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The Acting Assistant Secretary of  Defense  (Health Affairs) after 
due consideration of the appeal record,  concurs in the 
recommendation of the Hearing Officer to deny CHANPUS payment for 
care and services rendered from August 10 1979 to rlarch 7, 1980 
and from ?larch 10, 1950 to July 7, 1-980 and hereby adopts the 
recommendation of the Hearing Officer as the FINAL DECISION. The 
FI:JAL DECISION of the Acting Assistarit Secretary of Defense 
{Health Affairs) is therefore to approve CI-IAEiPUS coverage for 
inpatient care for psychiatric hospitalization from April 13, 
1979  to July 24, 1979, and to deny coveraqe from August 10, 1979 
tc ?larch 7, 1980 and. March 1 0 ,  1980 to July 7 ,  1380. The 
decision to deny coverage from August 10, 1 9 7 9  .to Iiarch 7, 1930 
and tiarch 10, 1980 to July 7 ,  1980 is based on the findinqs that 
such care was custodial care, related to minimal brain 
dysfunction (which is specifically escluded fram coverage), not 
medically necessary and above the appropriate level of care. 

FACTUAL BACKGROU?.ID 

The  beneficiary, two and one-half to three years after his birth, 
contracted chicken pox which was conplicated by severe 
zncephalitis. The $.isease left him tenpor3rily blind, deaf an6 
with severe motor disturbances. ?rirjr to contacting 
encephalitis, the beneficiary ' s developxent was normai. 
Afterwards his development was abnormal i:: terms of psychosocial 
development. Eecause ~7f  his mental retardation t h e  bsneflciary 
has spent much of his life in institutions. 

Shortly after the discovery of his rnentai zatardation he was 
placed under the care of the . i-Ie remained their 
for almost two years where his progress was slow and  he was 
unable tc learn. in January 1972 the z h i . l d  Nas !?].aced in the 

progress and was released on August 31, 1 3 7 3  to return to his 
family . 

. Iiere he made excellent 

After returning to his family he was placed in The 
for Mentally Retarded Children. The child did well  in the 
classroom setting and the teacher felt he was making progress. 
However he was a problem going to and from school,  at  home, and 
in the neighborhood. As a result of these problems, coupled with 
the mental retardation, a Navy doctor xecommended the child be 
placed in a residential school and treatment center. 

iIe was placed in , a mental rzterdation facility, where 
he remained for approximately a )'ear. officials felt he 
was ready  for placement in a foster home; however, !lis parents 
objected to this zmd enrolled him in a mentzl retardation school. 

On April 13, 1379 the beneficiary at age 1.4, was  first placed is . He was transferred to this hospital as 
an emergency from the County ITospital for being totally 
unmanageable and uncontrollable a t  'nornc. The admissian diagnosis 
vas behaviora.1 disorder cf adolescence and mild mental 
retardation (secondar;! to encephalitis at age two). The child 
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p r o g r e s s e d   r e a s o n a b l y  well;  b u t ,   j u s t   p r i e r   t o   h i s   a n t i c i p a t e d  
d i s c h a r g e   d a t c ,   h e   d e v e l o p e d  v i r a l  i n f e c t i o n .  H e  was r e f e r r e d  t o  
a p e d i a t r i c i a n  who a d m i t t e d   h i m   t o  t h e  p e d i a t r i c  service o f  

I l o s p i t a l   o n  July 2 4 ,  1 9 7 9  f o r   e v a l u a t i o n   a n d  
management of s e i z u r e s   a n d   p o s s i b l e   n e n i n g i t i s .  Fie was 
d i s c h a r g e d   o n   A u g u s t  10, 1 9 7 9 ;   h i s   d i a g n o s i s  a t  d i s c h a r g e  was (1) 
B e h a v i o r a l   d i s o r d e r  of a d o l e s c e n c e ,   u n s o c i a l i z e d   b e h a v i o r  
( s e c o n d a r y  t o  m e n t a l   r e t a r d a t i o n )  3r.d : 2 )  l l i l d  m e n t a l   r e t a r d a t i o n  
s e c o n d a r y  t o  e a r l y   a g e   e n c e p h a l i t i s .  'The h o s p i t a l i z a t i o n   i r o m  
A p r i l  1 3 ,  1379 to Auqust  10, 1 9 7 9  kjzs f o r   i T . e d i c a l l > J   n e c e s s a r y  
c u e  and  i s  n o t   i n   i s s u e   i n   t h i s   a p p e a l .  

Upon D i s c h a r g e   f r o m   t h e   p e d i a t r i c   . s s r v i c c 1 ,   t h e   p a t i e n t  was 
r e a d m i t t e d  t o  t h e   c h i l d / a d o l e s c e n t   u n i t  of 
: !osp i ta l  a s  an   emergency   because  he :vas unmanageable   and 
u n c o n t r o l l a b l e   i n   t h e   p e d i a t r i c   s e r v i c c .  The c h i l d  was a n c c  
a g a i n   p l a c e d   u n d e r   t n e  care  of a p s y c h i a t r i s t .   T h e  admisslon 
d i a g n o s i s   f o r  t h e  Augus t  10, 1 9 7 3   h o s p i t a l i z a t i o n  vas 
u n s o c i a l i z e d   a g g r e s s i v e   r e a c t i o n  of z d o l e s c e n c e   w i t h  
c o m p l i c a t i o n  of m e n t a l   r e t a r d a t i o n   ( s e c o n d a r y  t o  e n c ? p h a l i t i s ) .  

D u r i n q   t h e   c o u r s e  of t h i s   h o s p i t a l i z a t l G n  tn? p a t i e n t   r e c e i v e d  F. 

wide   r ange  of t r e a t m e n t  rnodaiites f o r   h i s   u n s o c i a l i z e d   b e h a v i o r ,  
h y p e r a c t i v i t y ,   p h y s i c a l   h a n d i c a p s ,   a ? u r e s i s ,  and s c h o o l  and 
l e a r n i - g   p r o b l e m s .  ?ihen d i s c h a r g e d   t h e   z t t e n d i n g  ph;!sickan nc,tzci 
t h a t  t h e   p a t i e n t  had p a r t i a l l y  improTled b ~ t  : A I ~ S  ir, need  ~f 
2.ong-rerm h o s p i t a l i z a t i o n   d u e  i-.o t h e  I '  ,, . . chroi1LrLt:J of illness 
c-nd t n c   p r e s e n c e  of n u m e r o u s   b e h a v i o r a l  problem;. . . '' 
' J i t h i n   t h r e e  days o f  t n a  l a s t  d i s c h a r g e   ( ; l a r c h  'I: 1380) the c h i l 2  
'::as o n c s  a g a i c  a d m i t t e d  t o  iTospita1 f o r   t r e a t m e n t  
of t h e  sclme probl r=ms  d iagnosed  a t  t h e  p r e v i g u s   a d m i s s i o n .  D u r i -  
d ~ e  c o u r s e  o f  t h i s   h o s p i t a l i z a t i o n   t h e   c h i l d   r e c e i v e d   m e d i c a t i c r  
t o  c o n t r o l   h i s  severe i m p u l s i v e   b e h a v i o r .  The n e d i c a t i o n  
i n c l u d e d   3 e n a d r y 1 ,   R i t z l i n ,   M e l l a u i l ,   a n d   T h o r a z i n e .  H e  a l so  
p a r t i c i p a t e d   i n   i n d i v i d u a l   p s y c h o t h e r a p y ,   p l a y   t h e r a p y ,   g r o u p  
t h e r z p y ,   o c c u p a t i o n a l   t h e r a p y ,   a n d   r e c r e a t i o n a l   t h e r a p y .  On J ~ z l > ~  
0, 1 9 8 C  t h e   c h i l d  was d i s c h a r g e d  t o  t h e  car2 of h i s  p a r e n t s .  ?IS 

was u r e s c r i b e d  5 0  n g   b . i . d .  of T h o r a z i n e   a n d  1 0  rng a . m .  of 
X i t a l i n .   T h e   a t t e n d i n g   p n y s i c i a n   i z d i c a t e d   t h e   T a t i c n t   h a d  
i m p r o v e d   b u t   p r o g n o s i s   w a s   g u a r d e d   w i t h  rsspect to t h e   w n t a l  
r E t a r d a t i o n   a n d  -Lhe v i s u a l  an8. h e a r i n g   Z e f e c t s .  iIe r eccnnended  
+ h a t  thc p a t i e n t  be r e f z r r e d  tc () r 
e r n o t i c n a l l y   d i s t u r b e d   c h i l t 3 r e n .  

_. 

L 

- -  
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W h i l e   t h i s   r e v i e w  was p e n d i n g   a d d i t i o n a l   c l a i m s  were r e c e i v e d  
c o v e r i n g   t h e   h o s p i t a l i z a t i o n   f r o m   A u g u s t  10, 1379 t o  Fiarch 7 ,  
1 9 8 0  and  from  i , larch 1 0 ,  1980 t o   J u i y  7 ,  1 3 8 0 .   T h e   f i s c a l  
i n t e r m e d i a r y   G e n i e d   t h e s e   h o s p i t a l   a n d   p h y s i c i a n  claims on t h e  
b a s i s   t h a t   s e r v i c e s   a n d   s u p p l i e s   f o r   m e n t a l   r e t a r d a t i o n  are  n o t  
p a y a b l e   b e n e f i t s   u n d e r  t h e  CHlli4PUS p r o g r a m .   T h e   f i s c a l  
i n t e r m e d i a r y   d i d   c o s t   s h a r e   t h e  claims s u b m i t t e d  by t h e   a t t e n d i n g  
p h y s i c i a n   f o r   i n d i v i d u a l   p s y c h o t h 2 r a p y   t h r o u g h   D e c e m b e r  1, 1379. 

P r i o r   t o   c o n d u c t i n g   t h e   f i r s t  level  a p p e a l ,  OCIIAIIPUS r e f e r r e d  t h e  
case t o  t h e  CHAPIPUS P s y c h i a t r i c  Peer Review,   Arner ican   Psychia t r ic  
A s s o c i a t i c n ,   f c r  rzview a n d   c o n s i d e r a t i o n .  I t  xas t h e   o p i n i o n  of 
t h e   r e v i e w i n g   p s y c h i a t r i s t   t h a t   t h e   i n p a t i e n t  care from  r ' .ugust 
10, 1 9 7 9  t o  ivlarch 7 ,  1980  and  March 1 0 ,  1980 t o   J u l y  7, 1 9 8 0  was 
i l o t   n e d i c a l l y   n e c e s s a r y ,   a b o v e   t h e   a p p r o p r i a t c   l a v e i  of care ,  
c u s t o d i a l / d o n i c i l i a r y  care ,  and care f o r   O r g a n i c   3 r a i n   S y n d r o m e .  

As 2 r e s u l t  a? t h e  OCIitzIdIPUS r e v i s w  a t  t h e  f i r s t   l e v e l  ~ t p p e a i  ic 
was d e t e r m l n 2 d   t h a t  che p s y c h i a t r i c   h o s p i t a l i z a t i o n  from 21pril 
1 3 ,  to ,Suly 24, 1 9 7 9  d i d   q u a l i f y  as  a CIiizi4PUS S e n e r i t  3:; 
m e d i c a l l y   n e c e s s a r y .  Ifowever I t h e   h o s p i t a l i z a t i o n   f r c r n   - ? i u g u s t  
1 0 ,  1 3 7 9  t o  ;,larch 7, 1980  and  from  IIarch 10 to J u l y  7 ,  1 3 8 0  c o u i d  
n o t   b e   c o s t - s h a r e d   b e c a u s e  it was c u s t o d i a l  car? f o r  x e n t z l  
r e t a r d a t i o n  2nd above t h e   a p p r o p r i a t e   l e v e i  of , z a r s .  

Bscause   t he  l a s t  two > e r i o d s  of h o s p i t a l i z a t i c n  vere f!zni?d, .3 

r e q u e s t   f o r   h e a r l n g  was sabrn i t ted .   Dur inq  the  ? re-h?ar ina  rcvii .r i  
OCIiAilPUS d i s c g v e r a l   t h a t   t h e   b e n e f   i c i a r : l ' s   n o t h e r   h a d  zcir l~lv 

. .  

'The c c o r d i n a t i o n  of b e n e f i t s   r e v i e w   r e s u l t e u  in a recovclry c:' 
CIIAHPUS 2ayrnents   f rom  Blue   Shie ld  of  F i o r i d a  and ke tna  Lift 
I n s u r a n c e  Company. Thus,  a l l  a m o u n t s   b i l l e d  were c o v e r e d  by t h e  
p r i m a r y   i n s u r a n c e   e x c e p t   f o r  $1,119.90 f a r   h o s p i t a l i z a t i o n   d u r i n q  
!,larch 10, 1980 t o   J u l y  7 ,  1 9 8 0  and $ 7 7 5 . 0 0  i n   d o c t o r   b i l l s   d u r i n q  
t h e   p e r i o d  of August 10, 1 9 7 9  t o  J u l y  7, 1 3 8 0 .  A s  s e c c n d a r y  
;?ayer ,  CHAPIIPUS will p a y   t h e s e   a m o u n t s   p r o v i d e d   t h e y  a re  o t h e r w i s e  
cove red   bene f i t s .   However ,  CHiWPUS had p r e v i o u s l y   d e t e r m i n e d  
t h a t   t h e   m e d i c a l   s e r v i c e s   r e n d e r e d   d u r i x g   t h e s e   p e r i o d s   w a s  n o t  
inedically n e c e s s a r y ,   c u s t o d i a l  care a n d   a b o v e   t h e   a p p r o p r i a t z  
l e v e l  of c a r c .  

A h e a r i n g  was h e l a  by , I i e a r i n g   O f f i c e r ,   o n  
Oc tobe r  1 5 ,  1 9 G 2 .  T h e   I l e a r i n g   O f f i c e r   h a s   s u b m i t t e d  his 
Zecommended D e c i s l o n   a n d   a l l   p r i o r   l e v e l s  of a d n i n i s t r a t i v e  
r ev iews   have   been   exhaus t ed .   I s suance  or' FIIJAL, D E C I S I O N  i s  
p r o p e r .  

ISSUES AMD FIITDIfJGS O F  FACT 

'The p r i m a r y   i s s u e   i n  t h i s  a p p e a l  i s  whe the r  the i n p a t i e n t  care  
r e c e i v e d  a t  HospitGl and t h e  p r o t e s s i o n a l   s e r v i c e s  
p r o v i d e d  by D r .  from August io, 1375 t o  :,!arch 7 ,  1330 
and frcrn i l a rch  10, 1980 t o  J u l y  7, . I 3 8 0  are  a u t h o r i z e d   c z r ?   u n d e r  



CIIAbIPUS. i n   r e s o l v i n g   t h i s   i s s u e  it n u s t   b e   d e t e r m i n e d  (1) 
whethe r  t h e  care  r e n d e r e d   d u r i n g   t h e   p e r i o d s   i n   i s s u e  v a s  
c u s t o d i a l  care and t h u s   e x c l u d e d   f r o m   c o v e r a g e ,  ( 2 )  whether  t h e  
care  a n a   s e r v i c e s   p r o v i d e d   d u r l n g   t h e   p e r i o d s   i n   i s s u e  are 
s e r v i c e s   a n d   s u p p l i e s   r e l a t e d   t o   m i n i m a l   b r a i n   d y s f u n c t i o n   a n d  
t h u s   e x c l u d e d   f r o m   c o v e r a g e ,   a n d  ( 3 )  whe the r  t h e  cc;r.> f o r  t h e  
p e r i o d s   i n   i s s u e  were m e d i c a l l y   n e c z s s a r y   a n d   p r o v i d e d  a t  t h e  
a p 2 r o p r i a t e   l e v e l   o f   c a r e .  

C u s t o d i a l   C a r e  

Under 19 U.S.C. l O 7 7 ( 5 )  (l), c u s t o d i a l  care i s  s p e c i f i c a l l ; ,  
s x c l u d e d  from CIKVlP57S c c s t - s h a r i n g .  DoD _R.equl;ltion G @ l r 3 . 6 - i ? ,  
c h a p t e r  I V ,  E.12 imp lemen t s   t h i s   e : - r c lua ion  and d e f i n z s   c u s t c j d i a i  
c a r e  2s: 

. . . t h a t  c a r 2   r e n d e r e d   t o  a 2 a t i e n t  (1) ..Jho is 
m e n t a l l y   o r   9 h y 7 s i c a l l y   d i s a b l e d   a n d   s u c h  
d i s a b i l i t y  i s  2xpec ted  tc c o n t i n u e   a n d  he  
pro longe?L,  c?md ( 2 )  who r e q u i r e s  a p r o t - e c t e d ,  
m o n i t o r d   a n d / o r   c o n t r o l l e d   e n v i r o n m e n t  
w h e t h e r   i n  3.3 i n s t i t u t i o n   o r   i n  t h e  home and 
( 3 )  who r e q u i r e s  a s s i s tmcc  t o  s u p p o r t   t h e  
essent ia l s  o f  d a i l y   l i v i n g ,   a n d  (4) whc i s  
n o t   u n d e r   a c t i v e   a n d   s p e c i 2 i . z   r w d i c a l ,  
s u r g i c a l   a n d / o r   p s y c h i a t r i c   t r e a t m e n t  which 
will :.zj~cz - t h e   d i s a b i l i t y   t h 2  2:;-,ant 
neccss,irl/ t o  enable t h e   p a t i e n t  t o  functir; :? 
o u t s i d e  t h e  p r o t e c t e d ,   r n c n i t c r n d  md/o:: 
c o n t r o i l e d   e n v i r o n m e n t .  A c u s t o d i a l  zzr,.? 
d e t . e r n i n a t l o n  is r io t   p rec luded  b ! . 7  the iacr- 
t h a t  2 p a t i e n t  i s  unde r  the care  ,o.f ;! 
s u p e r v i s i n g   z n d / o r   a t t e n d i n y   p h y s l c l z x   a n d  
t h a t   s e r v i c e s  are  b e i n g   o r d s r e d  and 
p r e s c r i b e d   t o   s u p p o r t   a n d   g e n e r a l l y   m a i n t a i n  
t h e  p a t i e n t ' s   c o n d i t i o n ,   a n d / o r   p r o v i c i e  5 g r  
t h e  p a t i e n t ' s   c o m f o r t ,   a n d / o r   a s s u r e   t h e  
m a n a g e b i l i t y  of t h e   p a t i e n t .   F u r t h e r ,  z 
c u s t o d i a l  care  d e t e r m i n a t i o n  is n o t   p r e c l u a e d  
b e c a u s e   t h e   o r d e r e d   a n d   p r e s c r i b e d   s e r v i c t 2 s  
a n d   s u s p l i e s   a r e   b e i n g   p r o v i d e d  by a x . : : .  , 
L.P.N. , o r  L . V . V .  

. .  

-.. 
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t o  care f o r   h i m s e l f .   F i n a l l y ,   t h e   t r e a t m e n t   p l a n s  were p r i m a r i l l 7  
t o   m a i n t a i n   t n e   p a t i e n t   a n d   d i d   n o t   i n c l u d e  ac t ive  n e d i c a l   o r  
p s y c h i a t r i c   t r e a t m e n t   w h i c h   w o u l d   r e d u c e   t h e   p a t i e n t ' s   d i s a b i l i t y  
t o   t h e   e x t e n t   n e c e s s a r y  t o  e n a b l e   t h e   p a t i e n t  t o  f u n c t i o n   o u t s i d e  
t h e   p r o t e c t e d ,   m o n i t o r e d   a n d   c o n t r o l l e d   e n v i r o n m e n t .  

T h e   n u r s e s '   n o t e s   f o r   t h e  t w o  p e r i o d s  of h o s p i t a l i z a t i o n  ( 2 0 9  
d a y s )   i n d i c a t e   t h a t   t r e a t m e n t  was l imi t ed  t o  p s y c h i a t r i c   a n d  
n u e o l o g i c a l   e v a l u a t i o n .   T h e   h o s p i t a l  s t a f f ,  when e s t a b l i s h i n g  
the t r e a t m e n t   p l a n ,   t a r g e t e d   f i v e  problcm a r e a s .  

The f i r s t  a rea ,  u n s o c i a i i z e d   b e h a v i c i r   n a n i f e s t e d   b y   d e f i a n c e  of 
a u t h o r i t y  3r r u l e s ,   d s s t r u c t i o n  of p r o n e r t y ,   c r u e l t y   t o   p e e r s  or 
a n i m a l s ,   f r e q u e n t   t e m p e r   t a n t r u m s ,   a n d   i m p l u s i v e n e s s ,  was 
F a r t i a l l y   i m p r o v e d   b u t   o n l y   b e c a u s e  'the c h i l d  was i n  a we11 
s u p e r v i s e d  acd! w e l l  s t r u c t u r e d   e n v i r o n m e n t  of t h e   h o s p i t a l .  The 
a t t e n d i n g   p h y s i c i a n   s t a t e d   t h i s   p r o l s l z m  was c h r o n i c   a n d  d3epi.y 
z o o t e d   a n d   l i k e l y   t o   d e t e r i o r a t e   a n d  regress iE n o t   c o n t i n u e d   i n  
;t e o n t r o l l e d   e n v i r o n m e n t .  The m e d i c a t i c n   w h i c h  was prescribed 
2 u r i n g   t h e   h o s p i t a l i z a t i o n  was B e n d a r y l ,   : l e i l a n i l   a n d  Halcloi f a r  
s e v e r e   i m p u l s e   d i s o r d e r s   a n d   d e s t r u c t i v e   l ~ e h a v i s r .  A s  s t a t e d  by 
t h e   p h y s i c i a n   t h e   t r c a t m e n t   f o r   t h i s   p r o b l e m   : n c r e l y   m a i n t a i n e d  
t h e   p a t i e n t   a n d   d i d   n o t   e n a b l e  h i m  t o  f u n c t i o n   o u t s i d e  tne 
p r o t e c t e d   a n d   c o n t r o l l e d   e n v i r o n m e n t  of t h e  hospital. 

The t h i r d  problem, p h y s i c a l   s i g n s   m d   s y m p t o m s   n a n i f e s t e d  by 
s p e e c h   d e f e c t ,   s e i z u r e ,   p h y s i c a l   n a n c i i c a p   a n d   e n u r o s i s ,  was 
t r e a t e d   a n d   r e s p o n d e d   p r i m a r i l y  t o  t-he c c n t r o l l e d   s e t t i n g   o f   t h e  
h o s p i t a l .  Once o u t   o f   t h e   h o s p i t z . 1   t h e   F a t i e n t   r e g r e s s e d .  

T h e   f o u r t h   p r o b l e m   u n d e r   t r c a t m e n t  VJaS p o o r   p e r s o n a l   h y g i e n e  
n a n i f e s t e d  by p c o r   e a t i n g   h a b i t s   a n a   i n a b i l i t y  of t h e   p a t i e n t   t o  
care f o r   h i m s e l f .   T h i s   p r o b l e m   r e s p o n d e d  E,z~vor?.bly o n l y  when t h e  
p a t i e n t  was i n   t h e  well s t r u c t u r c c  ZLnd w e l l  s u p e r v i s e d  
e n v i r o n m e n t   o f   t h e   h o s p i t a l .  

The f i n a l   p r o b l e m  under t h e  treatmect p l a n  was s c h o o l  and 
l e a r r , i n y   d e f i c i e n c i e s   m a n i f e s t e d  by r e a d i n g ,   w r i t i x g   a n d   n a t h  
d i f f i c u l t i e s ,   i m p u l s i v e n e s s ,   z h o r t  ~.i:~.:>ntion span, p o o r  
c o n c e n t r a t i o n ,   f a i l u r e   t o   a c h i e v e   a n c  3. h i s t c r y  of D e n t a l  
r z t a r d 2 , t i o n .   T h i s   p r o b l e m   TI^:? t r e a t e d   b y  , a  t z a c h e r  whc 
s p e c i a l i z z d  ir, teach ing   e r r . o t iona1 . i :~   t l i s tu rbcd  c:hildren. I n  
a d d i t i o n  t o  t h e   t e a c h e r ,  I s p e e c h   t h e r a p i s t  .from t h e  h o s p i t a l  
ass i s ted  ; J i t h   t h e   e d u c a t i o n   F r o g r a m .  
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.- 

e s s e n t i a l s   o f   d a i l y   l i v i n g   i n  a c o n t r o l l e d   e n v i r o n m e n t .   A l t h o c q h  
t h e .   p a t i e n t  showed some i m p r o v e m e n t   w h i l e   i n   t h e   h o s p i t a l ,   t h e  
t r e a t m e n t   p l a n s   v o u l d   n o t   r e d u c e   t h i s   b e n e f i c i a r y ' s   d i s a b i l i t y  ECC) 
a l e v e l  where h e   c o u l d   f u n c t i o n   o u t s i d e   t h e   c o n t r o l l e d  
env i ronmen t  of t h e   h o s p i t a l .   I n  f a c t  t h e   o p p o s i t e  i s  t r u e .  As 
s t a t e d  Sy t h e   p h y s i c i a n ,   t h e   p a t i e n t  i s  v e r y   v u l n e r a b l e  t o  s 
n o n s u p e r v i s e a   e n v i r o n m e n t   a n d   c a n n o t  52 managed a t  home. 
F u r t h e r ,   h e  r e c o m m e n d e d   l o n g - t e r m   h o s p i t 2 l i z a t i c n  due t o  t h e  
' I . .  . c h r o n i c i t y  of i l l n e s s   a n d   t h e   p r e s e n c e  of nurnerous  bchavior2ti  
p roblems.  . " 
"1 1 L ; ~ e  ? a c t   t h e   p a t i e n t  was a l s o  h o s p i t a l i z e d  f c r  m e n t a l   i l l n e s s  
dces n o t  a l t e r  t h e   f i n d i n g   t h a t  t h e  h o s D i t a l  ca re  f o r   t h e   p e r i 3 , d  
was c u s t o d i a l  care  b e c a u s e   t h e   h o s p i t a l i z a t i o n  ~was p r o v i d e d  r_3 

a s s u r e   t h e   r n a n a g e a b i l i t y  of t h e   p a t i e n t .   T h i s  i s  b o r n e   c u t  by 
the d i s c h a r y e  summary a n d   n u r s e s '   n o t e s   ; J h i c h   i n d i c a t e  .tn? 
t r e a t m e n t   p l a n  was d e s i g n e d   m e i n i y  t o  assure t.he ro.anaceabLlit:r 0 2  
t h e  p a - t i e n t .  

OCIIAXFUS o b t a i n e d   t h e   p r o f e s s i o n a l   o p i l l i o n  c > t  ;i z h i l d  
p s y c h i a t r i s t  u ~ c i c r  t h e   a u s p i c e s  of t h e  A m e r i c a n   P s y c h i a t r i c  
A s s o c i a t i o n  CI1AEIFUS Peer Review P r o j e c t .  r-7 L,-E L sr>ecizi is t  i n  
! ) s y c h i a t r y   a n d   c h i l d   p s y c h i a t r y  opl.r,ed t h a t  t i l e  Zirst s i x t y  i z y s  
( i . 2 .  t h e   h o s p i t a l ; e a t . i o n   f r o m   A p r i l  i 3  1379 t o  ;;uly 2 4 ,  1373) 
was n e c c s s a r y   a n d  n o t  c u s t o d i a l  ca re .  IioCJtfVCr, i . 7 i t i - i  respect t o  
t h e  h o s p i t a l i z z . t i o n   a f t e r   t h a t   p e r i o d ,  i t  is i1i.s opii-ilon t h a t  she 
r e m a i n d e r  of t h e  h o s p i t a l i z a t i o n   as f o r  na1::tenance o.r 
b e h a v i o r a l  coi-.trai, c u s t o d i a l   i n   n a t u r e ,  ;.nd :hovz t h e  
z p p r o p r i a t e   l e v e l  of care  ( p a t i e n t   s n o u l d   h a v e   b e e n  re1erreG f z r  
l o n g  term p l a c e m e n t   x i t h i n  60 d a y s  of 3 c u t e  c l r c )  . 
Ti?? r e v i e w i n g   p s y c h i a t r i s t  also i n d i c a t e d  the pa- t i - - .n t  s u f f e r ;  
f r o m   c h r o n i c   ' 3 r g a n i z  Zrz in  S y n c r o m e   w i t h   s e v e r e   ; ? e n t a l  
r e t a r d a t i o n   w h i c h  will p r o b a b l y  l a s t  t h e   p a t i e n t ' ?   l i f e   z n d   t h e  
r e p e a t e d   h o s p i t a l i z a t i o n s  were a r e s u l t  of t h e   p a t i e n t ' s  
i n a b i l i t y  t o  be m a i n t a i n e d   o u t s i d e  a c o n t r o l l e d   e n v i r o n m e n t .  

A c c o r d i n g   t o   t h e   i n f o r m a t i c n   c o n t a i n e d   i n   t h e   5 e a r i n g  File of 
R e c o r d ,   t h i s   p a t i e n t   c o u l d   n o t   b e   m a i n t a i n e d  a t  home and was 
r e t u r n e d   t o   t h e   h o s p i t a l   b e c a u s e  he c ~ u l d  011117 Ine c o n t r o l l e d   i n  
th i s .  t y p e  of e n v i r o n m e n t .  A s  i n d i c a t e d  by t h e   a d m i t t i n q  
p h y s i c i a n ,  t h e  b e n e f i c i a r y  vas r c a d n i t t ? d  on ;!arch LO, 1 9 8 0  
because h e  w a s  u n c o n t r o l l a b l e   a c d   u n m n a g c a b i e  It heme. 
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( i n c l u d i n g   t h e   s u p e r v i s o r y   p h y s i c i a n ' s  care)  , 
w i t h   t h e   f o l l o w i n g   s p e c i f i c   e x c e p t i o n s :  

(1) P r e s c r i p t i o n   D r u g s .   B e n e f i t s  a rc  
p a y a b l e   f a r   o t h e r w i s e   c o v e r e d   p r e s c r i p t i o n  
d r u g s ,   2 v e n   i f   p r e s c r i b e d   p r i m a r i l y   f o r   t h e  
p u r p o s e  of m a k i n g   t h e   p e r s o n   r e c c i v i n g  
c u s t c d i a l  care m a n a g e a b l e   i n   t h e   c u s t o d i a l  
env i ronmen t  . 

( 2 )  N u r s i n g   S e r v i c e s :  -- L i m i t e d .  i t  i s  
r e c o g n i z e d   t h a t   e v e n   t h o u g n  -the care b e i n g  
r e c e i v e d  i s  d e t e r m i n e d  50 be n r i m a r i l y  
c u s t o d i a l ,  an o c c a s i o n a l   s p e c i i i c   s k i l l e d  
n u r s i n g  service may be r e q u i r e d .  VJhere i t  i s  
d e t e r m i n e d   s u c h   s k i l l e d   n u r s i n g  services are 
n e e d e d ,   b e n e f i t s   n a y   b e   e s t e n c l e d   f o r   o n e  (1) 
h o u r  of n u r s i n g  care  p e r   d a y .  

( 3 )  F a y m e n t   f o r   P r e s c r i p t i o n   D r u g s  and 
Limi ted  S k i l l e d   I J u r s i n q   S e r v i c e s  Does n o t  
A f f s c t   C u s t o d i a l  Care D e t e r m i n a t i s n .  Lh? 
f a c t  t h a t  CI1A:IPUS e x t e r t a s   L e n e f i t s   f c ; r  
p r e s c r i p t i o n   d r u g s   a n d   l i m i t e d   s k i l l ! z S  
n u r s i n g   s s r v i c c s   i n  no way a r ' f e c t s   t h e  
c u s t o d i a l  care d e t e r m i n a t i o n  i2 t h e  cas2 
o t h e r w i s e  f a l l s  Yii thin t h e  d s f i r l i t i o n  cf 
c 1 J s t o d i a l  care.  

r.1 
- 

.. 
L:I T/'L-?w of t h i s   p r o v i s i o n ,  -,he s u p e r v i s i n q   p i l y - , i r i a n i s   c l a i m s  
irws.t be d e n i e d   o n c e  a d e t e r m i n a t i o n  a? custodial c::rc has  been  
~~ac'le. Iiclwever, a l l  p r e s c r i p t i c n  tirugis xnich ,arc? o t h e r w i s e  
m e d i c a l l y   n e c e s s a r y  may b e   c o s t - s h a r e d .  -1 t h e   h o s p i t a i   c a n  
i t e m i z e  t h e   p r e s c r i p t i o n   d r u g s   a n d   s u b m i t  a s e p a r a t e  CWAp.1PUS 
claim, it may be c o s t - s n a r e d .  

.- - 

Under t h e  R e g u l z t i o n ,   u p   t o   o n e   h o u r  of s k i l l e d   n u r s i n g  care p e r  
day may be a u t h o r i z e d   i n  a c u s t o d i a l  care  c a s e .  DoD S O l C .   3 - X ,  
! chap te r  11, d e f i n e s   s k i l l e d   n u r s i n g   s e r v i c e s  ;is f o l l o w s :  

". . . a service w h i c h   c a n   o n l y  r ~ e  f u r n i s h e d  by 
a n  R . N .  ( o r  5.2.3. o r  E,,V.: , i .)  , 3nd r e q u i r e d  
t c  b e   p e r f o r m e d   u n d e r   t h e   s u p e r v i s i o n  :>f a 
p h y s i c i z n   i n   o r d e r  t o  a s s u r e  thc safe txr  0:' 
t h e   p a t i e n t   a n d   a c h i e v e   t h e   m e d i c a l l y   : i e s i r 2 d  
r e s c l t .  Examples of s k i l l e d   r : u r s i n q   s e r v i c e s  
a re  i n t r a v e n o u s   o r   i n t r a m u s c u l a r   i n j e c t i o n s ,  
l e v i n   t u b e   o r   9 a s t r o s t o m y   f z e a i n g s ,  ,.>r 
t r a c h e o t o m y   a s p i r a t i o n  and i : i s e r t i o n .  
S k i l l z d   n u r s i n g   s e r \ . 7 i c e s  arr3 other t h a n  those 
s e r v i c e s   w h i c h   p r i m a r i l y   p r o v i d e   s u p p o r t  Ear 
the essentials of daily;  iiTJin? cr  r ~ ~ h i c h   c o u l d  
Le per fo rmed  -by 2.n l i n t r a i n e d   a d u l t  w i t h  
ri;ir,imum i n s t r u c t i o n   a n d / o r   s u p r v i s i a n . "  



AS p r e v i o u s l y   n o t e d ,   t h e   n u r s e s '   i ? o t e S   i n d i c a t e   t h a t   t r e a t m e n t  
was l i m i t e d  t o  p s y c h i a t r i c   a n d   n s u r o l o g i c a l   e v a l u a t i o n .   T h e  
r e c o r d  does n o t   d o c u m e n t   s k i l l e d   n u r s i n g  services a u t h o r i z e d  
u n d e r  CHATlPUS were f u r n i s h e d   i n   t h i s  case.  T h e r e f o r e ,  none of 
t h e   n u r s i n g  services may b e   c o s t - s n a r s d   u n d e r   t h e   c u s t o d i a l  care  
p r o v i s i o n s .  

: l e d i c a l   Y e c e s s i t y / A p p r o p r i a t e  !,eve1 af Care 

'The Depar tment  of D e f e n s e   A p p r o p r i ? , t i o n s  A c t ,  2.379, F u b l i c  L a w  
9 5 - 4 5 7 ,  p r o h i b i t s   t h e   u s e  of CHNIPUS f u n d s  f o r  ' I - . .  any s e r v i c ?  
o r   s u p p l y   w h i c h  i s  n o t   m e d i c a l l y   o r   p s y c h o l o g i c a l l y   n e c e s s a r y  to 
p r e v e n t ,   d i a g n o s e   o r  t r e a t  a m e n t a l  :>r p h y s i c a l   i l i n c s s ,   i n j u r y  
o r  b o d i l y   n a l f u n c t i o n  a s  a s s e s s e d   o r   d i a g n o s e d   b y  a p h y s i c i a n ,  
d e n t i s t ,   [ o r ]   c l i n i c a l   p s y c h o l o g i s t , .  . . " T h i s   r e s t r i c t i o n   h a s  
c o n s i s t e n t l y   a p p e a r e d   i n   e a c h  subsequent Depar tment  G E  Defense 
A p s r o p r i a t i o n  A c t .  

J e F a r t m e n t  of Defanse R e g u l a t i o n  DoD 6010.8-€?, i n  paraqraph 73. 
104 I C h a p t e r  %I, d e f i n e s   m e d i c a l l y  necessary; 2s: '' . . . th;. l z v e i  
af s e r v i c e s   a n d   s u p p l i e s   ( t h a t  i s ,  f r c y u e n c y ,   e x t e n t ,   2 n d   k i n u s )  
a d e q u a t e  for t h e   d i a g n o s i s   a n d  treatmer,t r ; f  i l l n e s s   o r  iajur!;. . . 
I l e d i c a l l y   n e c e s s a r y   i n c l u d e s   c o n c e p t  or' a p p r o p r i a t ?  medical 
cc'.re. :' 

A t h o r o u g h   r e v i e w  of t h e   . H e a r i n g  FFl? c,f Xeccrd I-eads ;?.e t o  
z o n c i u d e   t h a t   h o s p i t z l i z a t i o n   f o r   t h z  ceriods o f  Yiuyust 13, 1979 
to ;larch 1 9 6 0  a n a  ivlarch 1 0 ,  1380 .:a .j-ul;. 7, 1980 was ]lot 
ned ica l lv  n e c e s s a r y  i n  the t r e a t m e n t  (sf this p t i e n t .  I t  a p p e a r s  
the p a t i e n t  was i n   n e e d  of l o n g  term care  and  was p l a c e d   i n   t h e  
h o s p i t a l   b e c a u s e   n e  was unmanageable  a t  home. A s  a r e s u l t   o f  iny 
r e v i e w ,  I f i n d   t h a t   t h e  r52corS f a i l s  to document the rncdica l  
n e c e s s i t y   o f   t h e   i n p a t i e n t  ca re  a t  Hospi ta l  from 
August  lC, 1 9 7 9  t o  IJarch 7 ,  1380 and ILIarzh i o ,  1 9 8 0  t o  J u l y  7 ,  
1 9 8 6 .  X h i l e   t h i s   y o u t h  rnay h a v e   r e q u i r e d  sone t r e a t m e n t ,  
i n p a t i e n t  care i n   t h i s   h o s p i t a l  bias R o t   e s s e n t . i a 1   f o r   t h e  care of 
t h e  p a t i e n t  o r  t h e  t r e a t m e n t  of t h e   p a t i e n t '  5 ;nedical c o n d i t i o n  
znd ;/as a b o v e   t h e   a p p r o p r i a t e   l e v e l  cf c a r e .  %s c p i n e d  h y  t h e  
p s y c h i a t r i c   c o n s u l t a n t ,  t h z  p a t i e n t  s h o u l d  have been  r n f e r r t 3 u  for 
l o n g  term p l a c e m e n t  and n o t   r e t a i n e d   i n   t h e  ricu.tc h o s p i t a l  
s e t t i n g   a f t e r  t h e  f i r s t  ti0 d a y s   ( A p r i l  1.3,  1973 t o  :?ul;. 2 4 ,  13793 
o f   a c u t e  care.  '?he i i z p a t i e n t  care  c?ccs ilot meet tbe r e q u i r e m e n t s  
o f   t h e   D e p a r t n c n t  of Defense A p p r o p r i a t i o n s  Acts, : ~ r  t he  CIIAilPUS 
r izguia t ion  znd is n o t   a u t h o r i z e d  CI!X!PIJS care .  

... 

. -, 1 
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t r e a t m e n t   p l a n s   f o r m u l a t e d  by t h e   a t t e n d i n g   p h y s i c i a n  for b o t h  
h o s p i t a l i z a t i o n s   i n   q u e s t i o n   i n d i c a t e   t h e   t r e a t m e n t  was b a s i c a l l y  
t o  t r ca t  t h e   p a t i e n t ' s   h a n d i c a p s   r e s u l t i n g   f r o m   t h e   m i n i m a l   b r a i n  
d y s f u n c t i o n .  

~ a s e d .  on t h e  t e s t i m o n y ,   d o c u m e n t a t i o n   a n d   p r o f e s s i o n a l   o p i n i o n s ,  
I f i n d   t h a t   t h s   h o s p i t a l i z a t i o n   f r o m   A u g u s t  10, 1 9 7 3  t o  :,larch 7 ,  
1 9 8 0  a ~ d  i-Iarch 10, 1980 to Zuly  7 ,  1980 vas p r i m a r i l y  care f o r  
m i n i m a l  b r a i n   d y s f u n c t i o n ,   t h u s   e x c l u d e d   u n d ? r  Ci-INlPUS. 

IC summary, it i s  t h e  FINAL DECISIOI ' :  of the , A c t i n g   A s s i s t a n t  
S e c r e t a r y   o f   D e f e n s e   ( H e a l t h   A f f a i r s )   t h a t   t h e   i n p a t i e n t  care  at 

H o s p i t a l   f o r   t h e   d a t e s   A u g u s t  7.0, 1973 t o   ; l a r c h  7 ,  
1 9 8 0  and   ? l a rch  19, 1 9 8 0  t o  J u l y  7 ,  1930 be d e n i e d  as t h e  care i s  
n o t   m e d i c a l l y   n e c e s s a r y ,   a b o v e   t h e   a p p r o p r i a t s   l e v e l   o f  care, 
e x c l u d e d  care  f o r   n i n i m a i   b r a i n   d y s f u n c t i o n ,   3 n d   c u s t o d i a l  ca r? .  
T h e r e f o r e ,   - t h z  claims f o r   h o s p i t a l i z a t i o n  and ; : rofess iona l  
se rv ices  for t h i s   p c r i o d  are  d e n i e d .  If p r z s c r i p t i o n   d r u q s  
d u r i n g  the s e r i o d  of h o s p i t a l i z a t i o n  can be i t smized  and a 
s e p a r a t e  claim filed, c o v e r a g e  may Sc a u t h o r i z e d   u n d e r  t5e 
c u s t o d i a l  cart3 p r o v i s i o n .   H o w e v e r ,  .;uch a c l a i r n  n u s t  
s p e c i f i c a l l y  i t e m i z e  payments  nade by oth9r i j ? su rznce  3-2 p r i n a r y  
c o v e r c y e  f o r  t h e   p r e s c r i p t i o n   d r u g s .  rcisLl.3nce o f  t he  ?I? lAI ,  
DECISICN c o m p l 3 t e s  the a d m i n i s t r a t i v e  appeals process ur?der DOT) 
601O.C-2, Chapter X, 2nd n o   f u r t h e r   2 d n ; n l s t r n t i v e  ?ppnal i s  
n v a i l z b l e  2 
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