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, I  OASD (HA)  File 83-23 
) F I N W  nECISION 

This  is  the  FINAL DECISION of the Assistant Secretary of  Defense 
(Health Affairs) in the CHAMPVA Appeal  OASD  (HA)  case  file 83-23 
pursuant to 10 U.S.C. 1071-1089 and DoD 6010.8-R, chapter X. The 
appealing party in this case  is the beneficiary, as represented 
by her son. 

The appealing party is a beneficiary of the Civilian Health and 
Pledical Program of the Veterans Administration (CHAMPVA),  as  the 
spouse of a 1.00% disabled veteran. CHAXPVA  is administered under 
the same or similar limitations as the medical  care furnished 
certain beneficiaries of the Civilian Health and Medical Programs 
of the Uniformed Services (CHAMPUS). By agreement between the 
Administrator, Veterans Administration, and the Secretary of 
Defense, pursuant to the provisions of  Title  38, U.S.C. 613, 
CHAMPVA claims are processed and appealed under rules and . 
procedures established by the CHAMPUS  regulation,  DoD 6010.8-R. 

This appeal involves a question of  CHAMPVA coverage of private 
duty home nursing care provided the beneficiary from May 23, 
1980, through August 1, 1980. The total charge for the private . 
duty nursing care incurred by the beneficiary for these  dates was 
$15,063.12. The CHAbIPUS/CHAPIPVA fiscal intermediary denied 
coverage because the private duty nursing care  was for organic 
brain syndrame and was custodial care, both of which  are excluded 
from CHAMPVA medical coverage. 

The hearing file of  record, the tape of oral testimony presented 
at the hearing, the Hearing Officer’s Recommended Decision and 
the Analysis and Recommendation of the Director,  OCHAMPUS, have 
been reviewed. The amount in dispute is $15,063.12. It is the 
Hearing Officer’s Recommendation that CHLPIPUS coverage for the 
private duty nursing care from Play 33,  1980, through August 1, 
1980, be denied based on findings  that the care  was  custodial 
care and that the beneficiary did not  require skilled nursing 
care. The  Director, OCHAMPUS, concurs  in the Recommended 
Decision and recommends its adoption as the FINAI, DECISION of  the 



A c t i n g  Assistant Secretary of Defense (Health A f f a i r s ) .  The 
Acting Assistant Secretary of Defense  (Health Affairs), after due 
consideration of the appeal record,  concurs in the recommendation 
of the Hearing Officer to deny CHASrlPVA payment for private duty 

August 1, 1980, and hereby adopts the recommendation of the 
Hearing Officer as the FINAL DECISION. 

The  FINAL DECISION of the Acting Assistant Secretary of Defense 
(Health Affairs) is therefore to deny coverage of private duty 
home nursing services from 23,1980, through August 1, 1980. 
The decision to  deny coverage of the care in question is based on 
findings that such care  was custodial care and failed to meet the 
regulatory criteria for CHAPIPVA coverage of private duty nursing 
care. 

*_ nursing care provided the beneficiary from May 2 3 ,  1980, through 

L. 

FACTUAL BACKGROUND 

The beneficiary, spouse of a 100% disabled veteran,  was in good 
health until December 1979. According to the history obtained 
from her husband, on that date she suddenly fell forward and 
became unresponsive. Because of this  she  was hospitalized and 
diagnosed as having suffered cerebral vascular accident with left 
hemiplegia. On March 7 ,  1980, the beneficiary was admitted to 
the Institute for Rehabilitation and remained in this - 
facility until she was discharged on Nay 19, 1980. While in this 
institute the beneficiary's attending physician noted that there 
had been no recovery of the muscle strength since her stroke. 
Further, her talking responses were limited and she had 
difficulty swallowing liquids and solids; however, she did 
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- recognize her husband and family members. 

The purpose of the admission to the Institute was to 
begin a proqr3m of rehabilitation. Upon admission she received a 
physical examination. This examination revealed that the patient 
was a well-developed, well-murished female  who  was alert and 
cooperative. 3lood Pressure was 1 3 2 / 9 6 ,  and her pulse was 100 
and  regular-. The beneficiary rsponded to questions but  trailed 
o f f  into jarqon; her intelligible responses,  however, were 
accnrate. An exanination indicated ,the right extremities were 
functionally normal; the left Epper extremities were painful with 
limitation in shoulder range of motion. There  was swelling of 
the left hand and no voluntary muscle power noted. The left 
lower extremity revealed limitations in  range of the ankle and no 
voluntary muscle power. Laboratory tests  were conducted as  well 
as x-rays and electrocardiograms. The electrocardiogram did show 
sinus tachycardia. 

The purpose of hospitalization was  to provi.de physical therapy 
consisting of  range  of motion, muscle reeducation  to the left arm 
and leg, general conditioning sxercises, and occupational and 
speech therapy. The discharge diagnosis by the attending 
physician was cerebral vascular accident with complete left 
hemiplegia, facial paresis, ;=ft homonymous hemianopsia, severe 
perceptual deficits, severe reactive depression, essential 
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hypertension, and a history of bypass s u r g e r y .  Upon discharge 
she was prescribed Dulcolax suppository, Milk of l<lagnesia, 
Colace,  Hygrotom, Kay Ciel  Elixer,  Darvon,  Mandelamyne, ascorbic 
acid, and  Elavil. The discharge summary recommended discharge to 
her hone to the care of her family and noted that the beneficiary 
remained essentially dependent  in  most  areas of self-care 
although she could assist somewhat in grooming and,feeding. Thz 
beneficiary was to recei~~e physical therapy at home Yrom the 
visitir.g  n11rse service and Twas to return in six weeks for 
follow-up examination. The condition on discharge was noted as 
being or-ly slightly improved. 

By letter dated Hay 15, 1980, the attending physician stated that 
due to the ' I .  . . multitude of problems and the need for 
monitoring of blood pressure and extensive medication, it is my 
view that [the patient] will require the  care  at home of a 
practical nurse on the 7 to 3 and 3 to 11 sliifts daily." Based 
on this recommendation, the sponsor obtained the services of 
Temporary Nursing Services Incorporated to provide the nursing 
care. Before obtaining these services,  the son of the 
beneficiary made an attep..pt to determinz if such nursing care was 
a covered benefit under the CHWIPVA program. In this regard two 
letters were sent; one to the Veterans Administration and one to 
th2 fiscal intermediary for  ths CHA14PVA program for New Jersey, 
at that time,  Slue  Cross cf %ode Island. 'The response from the 
Veterans Administration indicated that the beneficiary was 
entitled to receive medical benefits provided by  CHhPlPVA until 
Wovember 22, 1981. They also encloscd a CHAl4PVA phamplet znd 
noted that under authorized circumstances, nursing care may  be 
covered by the CHAMPVA program. ' T h e  sponsor relie6 on this 
information when  contractin9 7:rith Temporary Mursi:?; L LY.>;~L 2s 
Incorporated. The representative contends that, based on reading 
the handbook, an individual would conclude  that nursing services 
are a covered benefit ir  they are ordered by the attending 
physician and are certified as being medically necessary by that 
physician. Based on this information he  feels  that the sponsor, 
beneficiary and Temporary Nursing Services Incorporated acted in 
good faith and are entitled to CHAMPVA cost-sharing of the 
private duty nursing services. 

A review of the nursing notes for the entire period of private 
duty nursing services reveals that the patient's temperature and 
pulse were taken on a daily basis and generally the treatment 
regimen of the patient was uneventful with two exceptions. On 
July 1.6, 1980, the attending nurse noted that the blood pressure 
check of that morning was 98/64. Therefore, a call was made to 
the attending physician's office concerning this low blood 
pressure reading and whether or n o t  to continue w i t h  the 
medication f o r  blood pressure. The attending physician called 
back with instructicns to stop tk,~ medication; however, to check 
blood pressure every day. The beneficiary a l s o  became ill wit11 
bronchitis and a fever for a few days and special care for that 
condition was noted when necessary. Aside from these two 
incidents, the nursing record reveais that medications were 
given routinely, range of motion exercises  were conducted almost 
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every day, meals were qiven to the beneficizry, notations were 
made as  to the mood of the Leneficiary, and the attending nurses 
assisted the beneficiary in her ambulatory needs such as movement 
fron a bed to a chair or a wheelchair. 

On Zuly 2, 1980, the beneficiary was reevaluated by the attending 
physician at the Institate €or Rehabilitation. In  that 
reevaluation report, the attending physician noted t’hat, in his 
opinion, the beneficiary neec?e6 a physical therapist. He also 
noted that the beneficiary continued to  show left hemiplegia, 
continued to remain significz-.--’:ly depressed, and  had prob!ems 
with accepting her medication. He noted major tightness in range 
of motion above the shoulder 2nd in  the fingers of the left hand 
and that there was  no fur,ctional recovery of strength in either 
extremity. The attending physician also discussed with the 
sponsor the possibility of referring the beteficiary to a local 
nursing home. The sponsor indicated that they were awaiting 
Nedicaid approval ana then would transfer the beneficiary to a 
nursing home. 

CHLYPVA claims for the private duty nursing care provided from 
?,lay 23, 1980, through August 1, 1980, were filed with the CHAXPVA 
fiscal intermediary, Blue Shield of Rhode Island. The 
beneficiary and the provider vere informed by the fiscal 
intermediary that their clains for this period were denied 
because the services prolyidcd were not payable benefits under t h e  
CHANPVA program. The rationale for this decision was  that the 
administration of ail xedications taken by the beneficiary could 
be performed by non-skilled nursing care and the care rzceivea 5.1. 
this bcr,efi.ciary was custodial care. This decisior? was cphe ld  
during infornal and reconsideration reviews by t1.i L L . . L . . ~ J  
intermedizry. 

_ .  

Prior to conducting the First Level Appeal, OCIIMIPUS referred the 
case to the Colorado Foundation for Medical Care for medical 
review. The review was conducted by two physicians - one  with a 
specialty in neurology and the other with a specialty in internal 
medicine. It was the opinion of these reviewing physicians that 
the nursing services documellted in this file do not require the 
skills of a registered nurse. These .services could be performed 
by someone with less than the training of a registered nurse. 
The care was primarily providing services for thz  essentials  of 
daily living including moving the beneficiary from bed to 
wheelchair to  couch,  etc., assistance with eating and bathing and 
administration of medications. In  addition, the record disclosed 
that the nurses acted prinarily as  companions with most of their 
duties inclcding assisting the beneficiary with the essentials of 
daily  living. It was their opinion that the average adult with 
minimal instructions and supzrvision could perform these services 
with the exception of the services rendered by the visiting 
physical therapist. They indicated that the disability of this 
patierlt was expected tc contin:Je, be prolonged and that the 
patient required a protected, monitored and controlled 
environment and assistance wit11 dctivities o f  daily livinq. due to 
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her ccnciition. They fxrtller opined that the services rendsred by 
the visiting nurses would not be expected to reduce the patient's 
disability to a level that the patient would be able to function 
outside the protected, monitored and controlled environment. 
Further,  it  was their opinioi? that the patient <id not  require 
one hour of skilled nursing care per day. 

As result of the OCHAT-iPUS review at  tne  First Lever Appeal  it 
was determined that the skilled nursing services from Play 23, 
1380, through August 1, 1980, did Rot qualify as  a CHAPIPUS 
benefit and could not be cost-shared because it was  custcdial 
care,  care for organic brain syndrome 2nd above the apprcpriate 
level of care. Because the skilled, nursing services were denied 
a request for hearing was submitted. A hearir,g was held by Ms. 

Hearing Officer has submitted her Recommended Decision and all 
prior levels cf administrative reviews have'been exhausted. 
Issuance of a FIXRL DECISION is proper. 

, Hearinc; Officer  on  April 2 2 ,  1982. The 

ISSUES AKD FINDINGS OF FACT 

The primary issue in this appeal is whether the skilieii ccrsing 
services provided in the beneficiary's home frcm ;lay 2 3 ,  1980 
through August 1, 1980 are authorized care under CHK4PVA. In 
resolving this issue it must be determined (1) whether the  care 
rendered during the period  in issue was custofiial care and thus 
excluded from coverage 2nd (2) whether t h e  care ,or the period in 
issue was authorized skilled nursir,g care. 

cus Lodial Care 

Under CHANPUS law, 10 U.S.C.  1 3 7 7 ( b )  (l), zustodial cars is 
specif icL11.y excluded from CEIAPIPUS cost-sharing. Lindzr C!ILV4PVA 
law, 38 U . S . C .  613, C'HXWVA cost-sharing is subjsct to the same 
or similar limitations as medical care furnished under CHAMPUS 
and CHAMPVA claims are processed under the rules established by 
CX-IAidPUS regulation. 

The CI-IANPUS regulation, Dol3 Regulation 6010.8-R, chapter I V . E . 1 2 .  
implements the statutory exclusion of custodial care  as follows: 

"12. Custcdial Care. The statute under 
which CHPJIPUS operates specifically excludes 
custodial care. T h i s  is a very difficult 
area to administer. "urther, Inany 
beneficiaries (and sponsors) misunderstand 
what is meant by custodial care, assuming 
th2t because custodial care is not covered, 
it implies t h e  custodial care .is not 
necessary. This is not  the case; it only 
means the ca.re belng provided is not a type 
of care for 7:lnich C;IIX!PLJS benefits can be 
extended e 
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a. Definition of Custodial Care. 
Custodial  care is uefined to mean that care 
rendered to a patient (1) who is mentally or 
physically disabled and such disability is 
expected to continue' and be prolonged, and 
(2) who requires a protected, monitored 
and/or controlled enuironr.ent whether iq an 
institution or  in the home, and ( 3 )  who" 
requires assistance to support the essentia! s 
of daily living, 2nd (4) who is  not under 
active and spec:--- medical, surgical and/or 
psychiatric treatment which will reduce the 
disability to the extent necessary to enable 
the patient to function outside the 
protected, monitored and/or controlled 
environment. A custodial care determination 

1 is not precluded by the fact that-a patient 
is under the care of a supzrvising and/or 
attending physician m d  that services are 
being ordered and prescribed to support and 
generally maintain t h e  patient's condition, 
andicr provide Tor the manageability of the 

determination I s  not preclcdeu because - k h e  
0j:dered ar,a prescribed services and supplies 
?.re being provided b ' ~  a -?.X. , L. P.P?. , ar 
L, . V . 2,J e 

. - .  

patimt. Further,  a  custodial  care 

~-~ 
chat can be appiied. <.:it,"l :nost coild ... .-.;.., 
there is 21 Llsri@d of zctive tzeatnent isc3Ioz-e 
cus ' ;odini  care, some much xore prolonged r h a n  
ochzrs. Zxaa-nples of 2otential custodial care 
cases might be a spinal cord injury resulting 
in extensive paralysis, a severe cerebrjl 
vascular accident, inultiple sclerosis in its 
latter stages, cr pre-senile and senile 
dementia. These conditions do not 
necessarily resuit in custcdiai  care  but  are 
indicative of the types of Conditions that 
sometimes do. It is XCt t h e  concition itself 
that  is controlling but T:Jhether t h e  care 
being rendered fails within 'che  defir,itior! of 
custod.ial ca re .  



(1) PrescriTtion Drugs. Genef its are  
payable for otherwise covered prescriTtion 
drugs,  even if prescribed primarily for  thz 
purpose of making the person receiving 
custodial  cars manageable in the custcdial 
environment. 

(2) i.Jurslr:y Services: Limited. It‘ia 
recognized that even though t h ~  care beinc; 
received is determined tc be prinariiy 
custodial,  an occasional specific skilled 
nursing service may be required. Where it is 
determined such skilled nursing cervices are 
needed, benefits may be estendcu for 3ne (1) 
hour of nursing care per d a y .  

( 3 )  Payment for Prescriptioii DCuqs ana 
Limited Skillzd Nursinq Services Does not 
Affect Custodial Care Determinatlon. The 
fact that CII;’d4PUS extends beneiits f o r  ~~ ~ ~ 

prescription drugs and limitzd skilied 
nursing services in no way affects t h e  
custodial care detzrmination if the case 
otherwise falls within the dzfinition c?f 
custlodial care. 

(1) Presence of Another Condition. 
When a beneficiary receiving custodial  care 
requires hospitalization for the kreatment sf 
a condition other than the condition for 
which he or she i s  receiving custodial  care 
(an example might be 2. S r o k ~ n  l eg  as a result 
of a fall); or 

I 1  . . . .  
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vasbular accident  f o r  which she was hospitalized and received 
physical therapy, muscle medications, general conditioning 
exercise and occupational and speech therapy. The attending 
physician noted that she had no voluntary muscle power in her 
upper left and lower left extremities and no recovery of muscle 
strength after her stroke. Finally, the reviewing physicians 
from the Colorado Foundation for Medical Care opined that the 
disability of the patient was expected to continue and  be 
prolonged. 

The record clearly establishes both the requirement for a 
protected, controlled or monitored environment and the 
requirement for assistance to support the essentials of daily 
living. The attending physician noted that, while hospitalized, 
the patient had difficulty swallowing solids and liquids. On 
discharge from the hospital, the attending physician noted the 
patient remained essentially dependent in mbst-areas of 
self-care. On discharge from the hospital the attending 
physicians noted that the patient had a multitude of problems and 
a need for monitoring of blood pressure and extensive medication, 
and recommended the assistance of practical nurses during the 
patient's waking hours. Subsequent to the patient's discharge 
from the hospital the attendingphysician even suggested placement 
in a nursing home. The nurses' notes indicated a monitoring of 
vital signs, administration of medication and assistance in 
patient movement from bed to chair, etc. The reviewing 
physicians opined that the patient required a  protected, 
monitored and controlled environment and that the private duty 
nurses primariiy acted as  companions assis%ing the patient with 
the 3ctivities qf daily living, 

Finally, the available records, the physician's statemenis ana 
the nurses' notes do not establish any active medical treatment 
designed to reduce the patient's disability to the extent 
necessary to enable her to function outside the controlled 
environment. Although physical therapy was provided by a 
visiting nurse service, it was the opinion of the medical 
reviewers that such physical therapy did not make a significant 
difference in her condition and the physical therapy would not 
reduce the patient's disability to the exter.t necessary to enable 
the patient to function outside a  protected, nonitored and 
controlled environment. This ,apinion coincides With the 
attending physician's suggestion that the patient be placed in a 
nursing horne. 

The Hearing Officer concluded that the patient's condition and 
care almost exactly matched the CHAMPUS/CHAMPVA definition and 
description of custodial  care and found that the care in dispute 
was custodial care. I agree with the Hearing Officer's finding 
and adopt  the recommendation to deny CHMIPVA coveraye of the 
private duty nursing care from May 23, 1980, through August 1, 
1980, as primarily involving custodial care. 
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As s t a t e d  in the Regulation, a finding of custodial care  does not 
i m p l y   t h a t   t h e  care was n o t   n e c e s s a r y .   H a v i n g   s u f f e r e d  a 
d e b i l i t a t i n g   c e r e b r a l   v a s c u l a r   a c c i d e n t  i t  i s  c l e a r   t h a t   n e i t h e r  
t h e   p a t i e n t   n o r   h e r  1 0 0 %  c l i s a h i e d   v e t e r a n   h u s b a n u  was able t o  
care  f o r   t h e   b e n e f i c i a r y  ass is t  ir: t h e   p e r f o r u a n c e  of t h e  
e s s e n t i a l s  of d a i l y   l i v i n g .  Flowever, t h e   l e v e l  of care  f u r n i s h e d  
i s  n o t   t h e   . t y p e  of c a r e  ? g r  iqhic'n C:!N4PVA payir!ents..ma:j be  made. 

' ? h e   a b o v e   c i t e d   R e g u l a t i 3 n   p r o v i s i o n   p r o v i d e s   - t h a t   e v e n   i f   c a r e  
i s  d e t e r n i n e d   p r i m a r i l y  t o  i n v o l v e   c u s t o d i a l  care ,  c e r t a i n  
s 2 e c i f i e d   b e n e f i t s  a re  z v a i l a h l e  r o r  c o v e r a g e   u n d e r  CHL'VIPTIIA. As 
r e i a t e s  t o  t h i s   a p p e a l ,  those b e n e f < . t s   i n c l u d e   p r e s c r i p t i o n   d r u g s  
and   up  t o  o n e   h o u r  of skilled n u r s i n g  care  F e r  day i f  s k i l l e d  
n u r s i n g  care i s  d e t e r m i n e d  t c  '33 n e c 2 s s a r y .   I t ' h i l e  any 
p r e s c r i p t i o n   d r u g s  used by- t h e  a p 2 e a l i n g   p a r t y  a r e  a u t h o r i z e d  
c o v e r a g e   i n  t h i s  case ,  I do n o t  r i n d   a n y  mediccl n e c e s s i t y   ? o r  
even   one   hour  of s k i l l e d   r . u r s i n c j  care F e r   d g y .   T h e   b a s i s   ? o r  
t h i s   f i n d i n g  i s  t h e   o p i n i o n  of -the nzdical .  r e v i e w e r s  a s  f u r t h e r  
d i s c u s s e d   b e l o w   u n t i e r   t h e  heaciincj of P r i v a t e   D u t y   N u r s i n g   C a r e .  
Even t h e   s e r v i c e s   r e n d e r e d  i i 1  c o n ~ z c t i o n   w i t h  t h e  t w o   i n c i d e n t s  
( i . e .  , t h e   o n e   i n s t a 1 ; c c  0 2  1 . c ~  blocci p r > e s s u r e   a n d  t h e  not2d 
b r o n c h i t i s   a n u   f e v e r )  d i d  Roc r c < u i i e   t h e   t e c h n i c a l   p r o f i c i s n c y  
a n d   s c i e n t i f i c   s k i l l s  of an  :<.I<. T h e r e f o r e ,  I f i n d  t h a t  none oll 
c h e   p r i v a t e   a u t y   n u r s i n g  c a r e  r z c e i v e d   f r c m  !,lay 2 3 ,  1 9 2 0 ,  t h r o c q h  
, \ugust  1 , 1 9 8 0  , q u a l i f y   r o r  CIIL?:.iPTi?, c o v e r a g e  l l n d e r  t h e  linit~3Ci 
s k i l l e d   n u r s i n g   2 r o v i s i o P  . r e l z t cd  t~ c u s t o d i a l  care c z s e s .  

L 

' I *  s k i l l e d   n u r s i a g   s e r v i c e s   r e n d e r e d   t o  an 
i n d i v i d u a l   p a t i e n t   r e q u i r i f i g   i n t e n s i v e  
m e d i c a l  care.  S u c h   p r i v z t e   d u t y   ( s p e c i a l )  
n u r s i n g   m u s t   b e   b y   a n   a c t i T J e l y   p r a c t i c i f i g  
R e g i s t e r e d   N u r s e  (R.N. ) o r   L i c e n s e d   P r a c t i . c a 1  
o r   V o c a t i o n a l   N u r s e  (L.P.L.J. o r  L.V.l .J . )  , o n l y  
when t h e  medical c o n d i t i o n  of t h e   p a t i e n t  
r e q u i r e s   i n t e n s i f i e d  sl-rillect n u r s i n g   s e r v i c e s  
( r a t h e r  t h a n   p r i m a r i l l J   p r o v i d e d   t h e  
::ssentinls of G a i l y  l i v i n g )   a n d  +:hen such  
skilied n u r s i n g  care  i s  o r d e r e d  by t h e  
a t t e n d i n g   ; > h y s i c i n n .  (DoD 6 0 1 0 .  8 - P I  c h a p t e r  
11, B . I . 4 2 . )  
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resu l t .  Exalnples of skilled nursing services 
are intravenous c 'c  intramuscular injections, 
levin tube or gastrostomy feedings, or 
tracheotony aspiration and insertion. 
Skilled nursing services are other than those 
services which primarily provide support for 
the essentials of daily living or :,rhic:1 could 
be performed by an untrained adult with'. 
minimum instruction and/or supervision." 
(DoD 6 0 1 0 . 8 - R ,  chapter 11, B.161.) 

The extent of benefits for private duty nursing is specified ir! 
DoD 6010.8-R, chapter IV, C . 3 . o . ,  in part,  as follows: 

"Private Duty (Special) Nursing. Benefits 
are available for the skilled nursing 
services rendered by a private dut? (special) 
nurse to an individual beneficiary/patient 
requiring intensified skilled nursing care 
which can only be provided with the tzchnical 
proficiency and scientific skills of 'an R.N. 
The specific skilled nursing services being 
rendered are controlling,  not the condi.tion 
of the patient nor the professional status of 
the private duty (special) nurse rendzring 
the services. 

( J . )  Inpatient 2rivate duty (special) 
nursing services are limited to those 
rendered to an inpatient in a h o s p i t a l  ::hi::? 
does not have an intmsive cars  unit . 

(2 j The private duty special) nursiRg 
care must be ordered and certified to be 
medically necessary by the attending 
physician. 

( 3 )  . . . . 
(4) Private duty (special) nursing care 

does  ngt, except incidentally, include 
services which primarily provide and/or 
support the essentials of daily living,  or 
acting as a companion or sitter. 

( 5 )  If the private duty (special) 
nursing care services bcinc; performed are 
primarily those uhich could be rendered by 
the average adult with minimal instruction 
and/or supervision, the services would not 
qualify as covered private duty (special) 
nursinq services regardless of whether 
performed by 311 R . N . ,  regardless of whether 
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o r  n o t  ordered L ~ ~ ~ c i  c e r t i f i e d  t o  by the 
a t t e n d i n g   p h y s i c i a n ,   a n d   r e g a r d l e s s   o f   t h e  
c o n d i t i o n  of t h e   p a t i e n t .  

'I . . . .  
A s  s p e c i f i e d   i n   t h e   a b o v e   q u o t e d   r e g u l a t o r y   p r o v i s i o n ,  L o  G u a l i f y  
f o r  CI-IMIPVA b e n e f i t s ,  the p r i v a t e   d u t y   n u r s i n g   s e r v i y e s   n u s t  be 
s k i l l e d   s e r v i c e s ,  ;lot se rv ices  v h i c h   p r i m a r i l y   p r o v i d e   s u p p o r t  
f o r   t h e   e s s e n t i a l s  of d a i l y   l i v i n g  o r  c o u l d  be per fo rmed  by an  
a v e r a g e   a d u l t   w i t h   m i n i m a l  i n s t r u c t i o n / s u p e r v i s i o n .  

T h e   H e a r i n g   O f f i c e r   f o u n d   t h a t   t h e   n u r s i n g   n o t e s   f a i l e d  t o  
d e m o n s t r a t e   t h a t   s k i l l e d   n u r s i n g  services were p e r f o r m e d   f o r   t h e  
p a t i e n t .   A l t h o u g h  i t  was c o n t e n d e d  a t  t h e   h e a r i n g   t h a t   t h e  
n u r s e s  were r e q u i r e d   t o   c o n s t a n t l y   m o n i t o r   t h e   p a t i e n t ' s   p u l s e ,  
b l o o d   p r e s s u r e ,   r e s p i y a t i o n ,   a n d   u r i n a r y   o u F p u f ,   t h e   H e a r i n g  
O f f i c e r   d i s c o u n t e d   t h i s   t e s t i n o n y .  Tha n u r s e s '   n o t e s   i n d i c a t e  
t h a t   v i t a l   s i c j n s ,  i . e . ,  b l o o d   p r e s s u r e ,   p u l s e ,  were n o t e d  only on 
1 0  o c c s s s i o n s   d u r i n g   t h e   t w o   p l u s   m o n t h s   o f   p r i v a t e   d u t y   n u r s i n g  
care and t h c   a t - t e n d i n g   p h y s i c i a n   e v e n t u a l l y   d i s c o n t i n u e d   t h e  
blood p r e s s u r e   n e d i c a t i c n   d u e   t o   t h e   n o r m a l   r a n g e  of blood 
p r e s s u r e .   I n   a d d i t i o n ,   t h e   n u r s e s '   n o t e s  a re  s i l e n t   w i t h   r e g a r d  
t o  the xeasu remen t  of u r i n a r y   o u t p u t .  

The nieaical r e v i e w e r s   o 2 i n e a   t h a t  the ser\71ces :' :..:-:J J.J y. '- ::: 
2 r i v a t e   d u t y   n u r s e s   d i d  n o t  : r e q u i r e   t h e  sjiills or a r e g i s t e r e a  
n u r s e   a n d  t h z t  t h e  a v e r a g e   a d u l t   : . l i t h   m i n i m a l   i n s t r u c t i o n s  snci 
s u p e r v i s i c n   c o u l d   n a v e   p e r f o r m e d  all s e r T r i c e s   e x c e p t   t h o s e  of t l l e  
p h y s i c a l   t h e r a p i s t .   F i n a l l y ,   t h e   m e d i c a l   r e v i e w e r s   o p i n e d   t h a t  
t h e   r e c o r d   i n d i c a t e s   t h a t   t h e   n u r s e s   a c t e d   p r i m a r i l y  as  
compan ions   fo r  the b e n e f i c i a r y   a n d   z s s i s t e d   w i t h   t h e   e s s e n t i a l s  
of d a i l y   l i v i n g .  

T h e   r e c o r d   i n c l v l d e s   r e f e r e n c e   t o  Hew J e r s e y  l a w  w h i c h   p r e c l u d e s  
a n y o n e   o t h e r   t h a n  a p r o f e s s i o n a l   n u r s e   f r c m   a d m i n i s t e r i n g   " a n y  . 

d r u g s   ( e v e n   a s p i r i n )   t o  a p a t i e n t ,  " However ,   a s   no ted   by   t he  
H e a r i n g   O f f i c e r ,   a n y   s u c h   s t a t e  law i s  n o t   b i r d . i n g   o n  
C H A & I P U S / C H A ~ P V A  i n  a d e t e r n i n a t i o n  of w h a t   s e r v i c e s   a r e  
c o s t - s h a r e d   u n d e r   t h e   e s t a b l i s h e d   b e n e f i t s   p r o g r a m .   A s s u m i n s  
t h a t   t h e  New J e r s e y  l a w  i s  2s p o r t r a y e d ,   t h e  use of  a 
" p r o f e s s i o n a l   n u r s e "   i n  t h e  z d m i n i s t r a t i o n  of t h e   d r u g s  in\rol.ved 
111 t1-lj-s case docs n o t   r e q u i r e   t h e  12vel of t e c h n i c a l   p r o f i c i e n c y  
a n d   s c i e n t i f i c  s k i l l s  of an 2.51.  ' T h i s   c o n c l u s i o n  i s  n o t   o n l y  
s u p p o r t e d  by t h e  m e d i c a l   r e v i e v r e r s '   o p i n i o n s  but a l so  b17 t h e  
a t t e n d i n g   p h y s i c i a n  ' s recommen6at ion   thz t .  Lh.3 s e r v i c e s  b? 
p e r i o r m e d   b y   " p r a c t i c a l  acrses. " 
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,- 

The Hearing  Officer  found  that the beneficiary did not require 
skilled nursing care  in thi,; case and I agree. Based on the 
hearing record, I find that the care provided from May 23, 1980, 
through August 1, 1980, did not  require intensified skilled 
nursing care  which  can only be provided with the technical 
proficiency and scientific skills  of an R.N.; the nursing care 
primarily provided or supported the essentials of daily living 
and resulted in acting as a companion or sitter; and the care 
could have been performed by the average adult with minimal 
instructions or supervision. Because the nature of the services 
rendered are  the determinative factor, and not the condition of 
the patient or the professional status of the private duty nurses 
rendering the  services, I find that the care in question did not 
meet the Regulation requirements for CIIAIIPVA coverage  as private 
duty (special) nursing care. 

Secondarv Issue - -  
Good Faith  Care 

In testimony at the hearing, it was emphasized that rhe patient's 
family acted on  what  was considerzd the best course of action in 
obtaining private duty nursing care based on the reconmendation 
of the attending physician. '2estimony was qiven concernir,g the 
difficulty in obtaining information r?gardincr CII,4i.IPVA coverage c;f 
the pa-tient's private duty nursing services. The  most 
informative response appears to be the Veterans Administration 
correspondence in thz record which noted that u n d e r  authorized 
circumstances nl.lrslng c2re m a y  be covered ~ n d e r  CHIGIPVF.. 

As noted by  t.he  iiearing Officer, it is unders: 1 . i  i ::: 

beneficiary ' s farnily acted in good f3ith in oh-i :a ln~nq what was 
considered the best course of care. I-Iowever, z . : ~ c p L  i., limited 
circumstances specified by Regulation, preauthorization of care 
is not available under CHAFIPUSICHAMPVA and private duty nursing 
care  is not one  of  the specified circumstances. CMANPUSICHAMPVA 
are ''at  risk''  prograins with cost-sharing of claims after review 
of medical documentation related to the care. As noted above in 
the discussion of private dutj' nursing care,  it is the actual 
care rendered that  determines  whether the car? is cost-shared. 
In such cases, it is  not possible to give a definite decision on 
the coverage of nursing care prior to  review of the nurses' notes 
and other  case documentation. In this case, the Veterans 
Administration provided a correct response in not.ing that "under 
authorized circumstances nursir-q care nay be covered under 
CHPJIPVA."  Plnile the response did not  reference the Regulation 
criteria for coverage of private duty nursing care,  it gave 
notice that  not a11 nursing car;! is cos t - shzrcd  by 
CHN~IPUS/CHNIPVA e 

SUMMARY 

In summary it  is the FINAL DECISION of the Acting Assistant 
Secretary of Defense  (Health Affairs) that the nursing care at 
the beneficiary's home for the dates of 1.lay 23, 1980 through 
August 1, 1980 he denisd as the cart was primarily custodial care 
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and failed to meet the regulatory provisions for coverage as 
private duty (special) nursing care. Therefore, the claim for 
nursing c a r e  f o r  this pericci and the  appeal are denied. If 
prescription drugs during this period of treatment can be 
itemized and have  not ~reviously been cost-shared by CHPAPVA, 
coverage may be authorized under th2  custodial  care provision. 
Issuance of this F I X A L  DECISION ccnpletes  the admi!listrative 
appeals process under DoD GOi0.8-R, chapter  X and no'further 
administrative appeal is avails,ble. 

.c! 
/%I &>y- 
chn F. Ceary,  111, @I.D. 

A c t i n 9  Assistant Secretary 


