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This is the FINAI DECISION of the Assistant Secretary of Defense
(Fealtl Affeairs) in the CHAMPUS Appeal OASD(HZ) cace file 83-28
pursuant to 106 U.S.C. 1071-1089 and DcD 6010.8-R, chapter X. The
arpealing party in this case is the beneficiary, the l3-year-clc
daughter of an active duty enlisted nerber of the United States
Alr Fcrce, &s represented by the CHEAMPUS spenscr.

The &appeal invelves a question of CEAMPUS coverace cf testing
provided frcm July 8, 1980, tc July 25, 1980, ard hcepitalizaticn
frow CJuly 15, 1980, tc July 31, 198C. The total charge incurred
by the keneficiary for the testing services was §325.00. The
total hespital charge for the dates of hespitalizetion was
$2,762.60. Althcugh the CHAMPUS Fiscal Intermediary iritially
denied coverage of both the testing and hcspitalization, upon
appeal the claim for hecspitalization was paid by the fiscal
intermediary. Feollowing further appeal, OCHAMPUS reversed the
fiscal intermediary deternination and denied coverage of the
inpatient cere and the testing. The sponsor was informed that
cost-sharing of the hcspitalizaticr was in error, and recoupnent
of those funds was requested cn the kasis that the hospital care
was investigaticnal and thus excluded under CHAMPUS.

The hearing file of reccrd, the tapes and cral testimony
presented at the hearing, the Hearirg Cfficer's Reconmended
Decision, ard the Analysis end Feccrmendaticn of the Cirector,
CCHAMPUS, have Lbeer reviewed. The amount in dispute is
$3,087.60. Tt is the Fearing Officer's recommendaticn that
CEAMPUS coverage fcor irpatient care sné professicnal testing
services from July 8, 1980, tc July 31, 1980, ke denied hecause
the hespital care and professicral services were for mirnimal
brain dysfunction and thus excluded from coveracge under CHAMPUS.
The Director, CCEAMPUS, reccrmnends partial adeption and partial
rejection of the Recommended Tecision.



Under CcD 6010.8-R, chapter X, the Office, Lssistant Secretary cf
Defense (Health Affairs),; may adopt or reject the Fearing
Cfficer's Recommencded Decision. In the case of rejecticr, a
FINAL DECISION may ke issuved by the Asgsistant Secretary of
Ceferse (Kealtll Affeire) hesed or the appeal reccrd.

Efter due ccorsideraticr ¢f the appeal reccoré, the Acting
Principal Deputy Zusistent Secretary of Defense (Health Affairs)
ecting as the avthcrized desigree for the Rssisteant Secretary,
reiects the KHearing Cfficer's Recomnmended Decision inscfer as it
fcurd the hospital trestrent to be nop-experimerteal ord thus
recdically recessary ard epprepriate medical care. Tt is the
firding of the Ascistart Cecretary of Defencse (Fealth Affairs)
that the Hearirc Cfficer's Feccormmendecd DNecisicn, as regards his
fincdings that the treatrent was rnon-experimentel, does rot
reflect prcper evaluaticr ¢f the eviderce c¢r consideretion of
errlicable regulatiors. The Assistant Secretery of Defense
(Fealth Affairs) specifically ccncure with the firdines cof the
Fearing Cfficer that the hcospital services ard the services
previcded Ly the reading specielist were fcxr minimal brain
dysfurction and thus are excluded under CHAMPUS.

The FINAL DECISICN cf the Zssistant Secretery cf Deferse {(Fealth
Lffairs) is, therefcre, to dery CHAIPUS coverace of the appealing
perty’'s JIIctJﬁh care &nd prefessicnal serviceg received from
July &, 1980, tc July 21, 1980. Tre decision tc derny CHAMPUS
ceverage of tke claéirs is based or firdines that such cere was
kocth experimental and related 1¢ rinirnal Lrain dvsfunction, and
gre specifically excluded frcm coverege urder CHAMPUS.

FACTUAL EACKGPOUND

The beneficiary, a l3-year-old c¢irl &t the time of the care in
guesticn, had & history of chronic proklerns vwiith hyperactivity,
learring disability, &rd perernial rhirnitis. From a statement
submitted by the SpOnSCr, the Lereficiary had appreximately SC
reccrded Gcctor visits plus numercus medicatior refills in thre
7 t¢ 8 years prior to the care under appeal. She wes tested for

a8llergies at Air Force Ease, at Army
Medical Center on two cccasicns, anc Army Hcepital
in . in the pest 5 vesrse. At each cof these

fecilities, the traditicnal scratch test was used to identify eny
sensitivity tc pcllens, cdust, pets, etc. In addition, she was
prescrikecd allerc¢y shcts which were rcutirely given at base
clirics. This treatmert, hovever, did little tc relieve Ler
cerditicen, and she begar having rezctions tce the shots. Althcugh
the sponscor requested the military zllercist to test for food
allercies, he refused cr declirecd; irnstead he prescribed allergy
diets. These diets consisted ¢f withdraving certain foodse for a
pericd and ther coverlcading the beneficiary's syvsten with the
withéravwn fccds andé recordirg the results. The sporsor indiceted
that the kereficiery experiernced several severe respiratory
reacticns which required emergercy injections of epinephrine.
Eventually the allergy shots vere reduced and firally

discontinued.
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The allergist, , M.L., examined the bereficisry and
rade a diagnosis wnich ircluded allergies, perernnial reacal;
attention deficit discrder; and susceptibility to chemicels in

the epvircnment nmarifests as emcticnal labilitv. Fe referred the
Fereficiary tc the Frviicnrental Care Unit, Medical
Certer, ' ' , for clinicel &CO]OOJCol test:ru., At
the hearing, Cr. testified thet he nade the referral tc
delireate the rcle of crericals in fcad ir the Leneficiary's
envirorment. TDr. further testified thet, priocr tc his

exeniraticr, the kereficiary'e medical history incluced a
peyvchiatric course of ceare for approerinately cne year and an
irdicetion that the vetient was experiencing auvcditory prcblers.
Zcecordirge to Dr. ; the rereficiery had been on e drug
reciren, ircluding three drugs thet were prescrihed for rinimeld
brain dysfuncticen in children. Althcugh it was not the only
reason, Lr. testified thet his referral of the pastient to
the Frnvircrrental Cere Unit. ¢f the hcspital wes in part due to
the histcry of organic brain syncrcme and his concurrence with
that dizuncsis. FBowever, he enphasized that treatment in the
Ernvirormertal Care Urit encerpassed the beneficiary e« & vhole
perscn, treating the totelity of her person.

The atterding physicien éuring the hospitalizaticn was .
, M.C. Dr. sukritted for the reccrca a "Draft Ceacse

Report” perteiring to the bereficiary, ertitled "learring
Cicekilitics evaluated by ru’tiple rhtase testing cof mv]thle
leg]e—fccd dgirect challerces.”" The repcrt contairs the
following informeticn:

"[The ratient] is & 12 y.c. WEF 8th grade

student whco at ége 4-% vaes roted to have

hyperectivity. Tritiel treztment with Cylert
(pemeline) was c¢nly pertly effective, sc che
wae chifted to Ritalin (rethylpenidate) with
defirite irprovement in hexr ectivity levels,
anéd was nainteired or this drug for 6 years.
Wher she was 12, her playmetes were usuveally
aged € tc J0. It scheel, she felt everycne
wes picking cr her, celling her rarmes, énd
bcthering her in other ways thet rade Yel
very ancrv. She was noted tc have cryirng
cutbursts both in school ané at bome. Ir. the
vear befcre edmissicn, her psients ncted che
wevld acgk ther to repeat what they hed caid,
and was ccnstantly asking 'What?' EScheeol
performarce indicated cortiruved difficulties
with learning prccesses.

Sre ccnplainedé of freqguent headaches and
stomach aches [sic], arndé had pererrizl
rhinitis, vith & spring-time exacerkatiorn.
Skin testing derne 4 vears earlier shcwed
pcsitive skin tests t¢ mnilk, mold, trees,
weeds, crass, cat and dog. The resulting
irpurotherapy considerably irproved nasal



symptoms until it was stopped 1 year ago
because of prcgressive local reaction
severity. The mother had asthma, the
grandmother hay fever, and there was a family
history of food allergv. The child had had
food allergy diagnesed in infancy, and the
mother suspected that some foods triggered
scrme cf the emctional outbursts.

"For the akove reascns, she was referred to
us for evaluation of learning skills and
pcssible relationship of learning deficits to
'allergic' factors.

"DEVELOPMENTAL HISTORY:

"Pregnancy and delivery were uneventiul.
After breast feeding for two weeks, she was
put on a soy formula and then regular milk.
The formula changes were made because of
constant crving, colicky behavior, projectile
vomitting, arnd rash. As a child she had
nightmares and 'night terrors.' Her urethra
was dilated at age two. She had asthma for
two or three years. Also she had recurrent
strep infectiocns, frequent bouts of the
'flu,' recurrent sinus infections, and
freguent headaches.

"Her motor and language development were
considered on time, but in first grade the
parents noted that she wrote upside down,
backwards, and diagnonallyv. Parents were
initially told nothing was wrong, but in
grades two througch four she was put in speech
therapy. Beginning in fourth grade, she was
followed by the schcecl social worker for
difficulty relating to peers, and crying
spells in class. Later, she was taken out of
the regular gym class because her
coordination was so poor she could not
compete with her peers, and she was placed in
a special class.

"METHOD OF EZVALUATION: AVOIDANCE PHASE

"Tc evaluate the possibility of envircnmental
factors affecting learning disability, this
patient was placed in the

Environmental Care Unit, a facility designed
to maximally reduce the impingement of
organic inhalants (pollen, dusts, danders,
molds etc.) as well as inhalant chemicals
such as smog (air is ducted in through
particulate, potassium permanganate and



charcoal filters) and outgassing components
from intericr surfaces and furnishings.
Patients placed in this facility are put on a
fast to reduce oral exposures, and kept on
non-chlorinated water, to reduce the number
of types of chemical entities in the water.
None of these factors are certainly known to
cause difficulty for specific patients, but
it is felt that if by chance they remain
exposed to something to which they are
sensitive, they would show no change in
symptoms and the hypothesis can not [sic] be
evaluated. If symptcms improve, the patient
goes into a challenge phase.

"CHALLENGE PHASE:

"Challences were conducted as follows:
Patient was fed a single food per meal, at
approximate 4 hecurs intervals. About 30
minutes after each challenge, her mother
tested her for visual distractibility (VISD),
auditory memory (AM) (the Detroit scale),
cral reading (OR) (Cray Oral form B) and Fine
Motor Speed and Accuracy (FM) (Detroit Motor
Speed and Precision scale). These tests were
not always done in the same sequence.
Evaluation of test scores was in comparison
with testing of the preceding and succeeding
days to compare within the obvious 'practice
effect.'

"At the end of three days of this regimen,
her mother noted that she had almost entirely
stopped asking 'what?' when spoken to, but
she did show considerable fatigue (perhaps
related to the ketosis of fasting). At this
point she was tested by one of us, using the
same basic tests, but Gray Form D instead of
B. Subsequently, she was given the full
battery of tests 60 minutes after each meal
by her mother. . . . "

Prior to the beneficiary receiving the care at this facility, the
sponsor requested and received a statement of nonavailability
indicating that environmental desensitization care was not
available at the local militarv treatment facilities. This
statement of ncnavailability was issued by the United States Air
Force Clinic at Air Force Base. In addition to the
hospitalization, it was decided to elicit the aid of a reading
specialist to determine if food allergies were causing the
beneficiary's learning problems. The reading specialist was to
correlate the various sensitivities to challenged stimuli such as
food, gasoline, etc., with the academic performance of the
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beneficiary. The hypothesis was that some stimuli would affect
the beneficiary negatively resulting in decreased motor skills,
physiolcgical complaints, visual distractibility, increased
difficulty with word pronunciation, and lack of smoothness.

The "Draft Case Report" submitted by Dr. indicates that
the beneficiary was seen 4 days after discharge and that she haa
not had any of her usual headache, stomachache, or leg pain.
Although she was again saying "what?", it was infrequent and her
mother indicated the beneficiary was able to tolerate her younger
brother's teasing with much more equanimity. Three months arter
discharge, the patient was reporteéd to be doing better in school,
but this was only very general in nature.

Subsequent to her hospitalization, immunotherapy was restored
using the inhalent serums provided by Dr. office.
According to the sponsor, the beneficiary has taken her
anti-sensitivity serum and lives a relatively normal teenage
existence. In addition to her improved medical condition, a
dramatic improvement in academic areas has been achieved with an
increase in grade average froem "C" to "A-". According to the
sponsor, his daughter "went from a tearv-eyed problem child
unable to get along with her peers to a fairly well adjusted and
integrated member of her school class.”

The reading specialist filed a participating claim with the
CHAMPUS Fiscal Intermediary for reading disability evaluation in
the amount of $325.00. The diagncsis listed on the claim form
was "Learning disability of probable organic nature with rindings
consistent with that of Minimal Brain Dvsfunction." The hospital
filed 2 claim with the CHAMPUS I'iscal Intermediary for the
l6-day period of hespitalizaticn from July 15, 1980, to July 31,
198C in the amount cf $2,762.60. The diagnosis listed on the
hospital claim form was "Specific delavs in Development; Other
Specific Learning Difficulties." The CHAMPUS Fiscal Intermediary
denied the claim of the reading specialist on the basis that the
services which this reading specialist rendered were not benefits
under CHAMPUS. The CHAMPUS Fiscal Intermediary also denied the
claim of the hospital on the same ¢rounds.

The claim for the reading specialist was 5submitted for informal
review by the fiscal intermediary. As a result of that review,
the fiscal intermediary once again denied benefits on the basis
that the treatment was for minimal brain dysfunction which is
specifically excluded under CIHAMPUS. The fiscal intermediary
also pointed out that the original diagncsis indicated minimal
brain dysfunction.

With respect to the hospital charges, the rfiscal intermediary
reversed the initial decision and determined that the hospital
portion of the charges was subject to CHAMPUS cost-sharing.
Because of the reversal of position concerning the hospital care,
the sponsor requested that the fiscal intermediary again review
the denial of the services for the reading specialist. After a
review of the file, the fiscal intermediary once again determined



7

that CHAMPUS cculd not cost-share in the services provided by the
reading specialist on the basis that the professional staff
psychiatric consultant of the fiscal intermediary believed that
this type of care was experimental.

On July 7, 1981, the sponsor appealed to OCHAMPUS. In the prccess
of the First Level Appeal determination by OCHAMPUS, the case
file was forwarded to the Medical Director, OCHAMPUS, for review.

In the opinion of the Medical Director, the care was primarily
for the evaluation and amelioration of the child's learning
disability. 1In additicn, the services were considered primarily
investigational and not in accordance with accepted medical
practice. Baced on this opirion, the CCHAMPUS First Level Appeal
decision denied CHAMPUS cost-sharing of the 16-day period of
hospitalization from July 15, 1980, through July 31, 1980, as
well as the claim for the reading specialist.

The sponsor requested a hearing which was held by Sherman R.
Bendalin, Eearing Officer, on March 2, 1983. The beneficiary was
not represented by counsel at the hearing. The Hearing Officer
has submitted his Recommended Decision and all prior levels of
administrative review have been exhausted. Issuance of a FINAL
DECISION is proper.

ISSUES AND FINDINGS OF FACT

The primary issue in this appeal is whether the inpatient care
received a* Hospital from July 8, 1980 to
July 31, 1980, and the professional services provided by the
reading specialist are authorized care under CHAMPUS. In
resolving this issue it must be determined (1) whether the care
and services provided during the period :in issue are services and
supplies related to minimal brain dysfunction and thus excluded
from coverage, and (2) whether the care rendered during the
period in issue was medically necessary and appropriate medical
care.

Learning Disorder

The CHAMPUS regulation, DoD 6010.8-R, chapter IV, G.32.,
specifically excludes from CEAMPUS coverage:

MMinimum Brain Dysfunction. Services and
supplies related to minimum brain dysfuncticn
(MBD), also sometimes called Organic Brain
Syndrome, Hyperkinesis, or Learning

Disorder.

Although the appealing party, through her representative, and the
referring physician argue that the care in this case was not
primarily for a learning disorder, the weight of the evidence is
toc the contrary. The diagnosis listed on the reading
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specialist's claim was "Learning Disability of probable organic
nature with findings consistent with that of Minimum Brain

Dysfuncticn." Similarly, the diagnosis on the hospital claim
included "Specific Delays in Development; Other Specific Learning
Difficulties." Perhaps more important, however, is the "Draft

Case Report" submitted by the attending physician during the
hospitalization which is entitled "Learning disabilities
evaluated by multiple phase testing of multiple single-food
direct challenges."

The OCHAMPUS Medical Director reviewed the record and nocted that
the patient had been treated con an outpatient basis by a
psychiatrist for over-anxious reaction of childhocd (DSM II
308.2) in 1977-78. In the opinion of the Medical Director:

"This therapist, while ascertaining a
primarily psychological causology to symptoms
of sadness and irritaebility - which he
observed were in synchrony with similar mood
fluctuation in the patient's mother who was
in psychiatric treatment, nevertheless placed
the child on Cylert, a psychostimulant
medication frequently used in the treatment
of Attention Deficit Disorders (i.e., Minimal
Brain Dysfunction), and noted an improvement
in her symptoms. No conclusions are noted
that would have attributed her improvement to
the sole or mutual influences cf medicaticn
or psychotherapy. . . ."

This opinion was supperted by the referring physician's testimony
at the hearing that pricr to his examination of the patient she
had been on a drug regimen including three drugs prescribed fecr
minimal brain dysfuncticn in children. In addition, the
referring physician testified that one of the reasons, although
not the only reason, for referral to the hospital's Environmental
Care Unit was the history of minimum brain dysfunction and his
concurrence, based on the medical history, with that diagnosis.

Finally, the referring physician attempted, while testifying, to
minimize the significance of the minimal brain dysfuncticn as
cencerns the hospitalization by stating that the hospitalization
was intended tc encompass the beneficiary as a whole person and
to treat the totality of her person. In the absence of
information to the contrary, the referring physician's testimony
is consistent with the following opinion of the OCHAMPUS Medical
Director:

"The hospitalization - while likely
motivated by concern for the patient's
multiple allergic, learning, and emctional
symptoms - was primarily for the evaluation
and amelioration of the child's learning
difficulties. This is clearly stated by the



physician and reading specialist, who were
hoping to provide clinical substantiation of
their theory that such envircnmental
allergies as contained in foods and other
substances, can affect learning through
disturbances in brain functions affecting
perception and information prccessing - thus
affecting intellectual - cognitive functions.
[1]

The Hearing Officer found that based on the totality of the
evidence, the keneficiary was hospitalized for treatment of a
history of ailments described as a learning disorder or learning
disability. I ccncur in that finding and adopt it as the
decision of the Acting Assistant Secretary of Defense (Health
Affairs). Therefore, it is my determination that the claim for
hespitalization from July 15 to July 31, 1980, and the claim for
the services of a reading specialist are denied because services
and supplies related tc minimal brair dysfunction or learning
disabilities are specifically excluded from CHAMPUS coverage.

Medical Necessity/Appropriate Level of Care

The Department of Defense Appropriations Act, 1980, Public Law
$6-154, prohibits the use of CHAMPUS funds for ". . . any service
or supply which is not medically or psvcholcgically necessary to
prevent, diagncse or treat a mental cor physical illness, injury,
or bcdily malfunction assessed or diagnosed by a physician,
dentist, [or] clinical psychologist . . ." This restriction has
consistently appeared in each subsegquent Department of Defense

Appropriation Act.

The CHAMPUS regulation DoD 6010.8-R, chapter 1I, B.104., defines
medically necessary as:

". . . the level of services and supplies
(that is, frequency, extent, and kinds)
adequate for the diagnosis and treatment of

illness or injury . . . . lMedically necessary
includes concept of appropriate medical
care."

"Appropriate Medical Care" is defined in DoD 6010.8-R, chapter
II, B.l4., in part, as follows:

"a, That medical care where the medical
services performed in the treatment of a
disease or injury, . . . are in keeping with
the generally acceptable norm for medical
practice in the United States, . . ."

In addition, the CIIAMPUS regulation, DoD 60108-R, chapter IV, G.,
specifically excludes from coverage:
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"14. Studv, Grant or Research Program.
Services and supplies provided as part of or
under a scientific or medical study, grant,
or research program.

15. Not in Accordance with Accepted
Standards. Services and supplies not
provided in accordance with accepted
professicnal standards; or related to
essentially experimental procedures or
treatment regimens."

To constitute a CHAMPUS covered service, then, the clinical
ecology course of medical care must be adequate for the diagnosis
and treatment of illness or disease and, correspondingly,
constitute a treatment of a disease or illness. As previously
determined in this case, the beneficiary was hospitalized in July
1980 for treatment of minimal brain dysfunction or learning
disorders. Even 1f services related to learning disorders were
not specifically excluded from CHAMPUS coverage, the acceptance
and efficacy of the treatment of learning disorders by the
clinical ecoleogy course of medical care must be established
before CHAMPUS could consider it medically necessarv and
appropriate care.

The Hearing Officer found that the clinical ecology course cf
medical care undergone bv the beneficiary in this case was not
experimental, but was indeed appropriate care. After reviewing
the entire record, I must reject the Hearing Officer's finding
that the care in questicn is not investigational ncr a clinical
study. I reject the Hearing Officer's findirng as not reflecting
proper evaluaticn of the evidence or consideration cf the
applicable regulation and previous FINAL DECISICNS of this orffice
regarding investigational prccedures.

The issue of investigational procedures has been addressed most
recentlv in cases involving cardiac rehabilitation exercise
programs. FINAL DECISICHNS in those cases established criteria
for determining care to be investigaticnal or not medically
necessary as the lack of medical documentation, authoritative
medical literature, and recognized professional opinions
sufficient to establish the general acceptance and efficacy of
the program at the time the care was received. See OASD(HA) Case
Files 01-81 and 83-16.

After reviewing the file in this case, the OCHAMPUS Medical
Director cpined that the clinical ecclogy was investigational in
nature. After noting the medical history of the patient prior tc
the hospitalization in gquestion, the Medical Directcr opined
that:

"The tie was apparently made between the
child's attention-deficit disorder, emotional
problems, and lcarning difficulties, and
attributed in toto to her allergic



tendencies. This trend - correlating
psychological and other problems to allergies
to environmental substances - is a
controversial one. It has resulted in the
opening of several 'environmental' or
'‘ecology' inpatient facilities in the U.S. by
a number of adherents to this theory. The
American Acadeny of Allergy has not endorsed
this form of treatment and the

Foundation for Medical Care has advised
OCIIAMPUS that such treatments are not
considered a standard of care, but rather,
would be considered 'investigational'.
OCHAMPUS has repeatedly questioned claims

and preauthorization requests rfrom such
centers. Therefore [I] would consider on
this basis, that the care provided - while it
may or not have benefited the patient -
cannct be considered medically necessary in
the treatment of the allergic conditions.
Moreover, the lack of adequate documentation
that all cutpatient evaluation and treatments
had been unsuccessfullyv tried lends support
to the contention that inpatient treatment
would have been, not only of questionable
medical necessity, but alsc medical
appropriateness.

*

*

"Review of the records indicates that the
hospitalization was primarily concerned with
evaluation - through controlled allergen
challenges and correlated learning effects -
and with patient-family education, rather
than a specific course of desensitizaticn
treatments. Desensitization would involve a
course of injections of graduated doses that
would allow progressive immunity to be
developed to the substances. If such
treatments occurred, [the OCHAMPUS Medical
Directcr] has not gleaned evidence of them
from the record. It appears the "treatments"
would have been considered to be the
avoidance of identified allergenic foods and
other substances, following discharge from
the hospital. Thus, the hospitalization was
not primarily focused on treatment, per se,
but on the identification of allergenic
substances to the investigators and the
parents.

11



12

". . . [Tlhe allergic testing was ccnducted
as a clinical investigational study which
attempted to establish documentation for a
+theoretical tie between learning problems, as
a neurophysiological function, with systemic
immunophysiologic sensitivity to such
apparent allergic substances as foods. The
investigators indicate that such findings as
were evidenced in this evaluation had not
previously been documented in the medical
literature through other clinical research
studies. This clearly spells out the
investigational nature of the evaluation."

The Hearing Otfficer rejected the opinicns of the OCIAMPUS Medical
Director "as not persuasive since they are without corroboration
or support whatsoever in the record." I find the Hearing
Officer's statement in error.

The Hearing Officer acknowledged that althcugh it "appears to be
making medical headway," the clirnical ecology course of care is
not accepted by all parts of the medical community. The Hearing
Officer failed to cite the medical dccumentaticn, authoritative
medical literature, and recognized professicnal opinion upcn
which he relies to establish the general acceptance and efiicacy
(at the time of the care in question) ci the clinical ecology
orogram in the treatment of learning disorders. Rather, he
rejects without comment the Medical Director's statement that the
American Academy of Allergy does not endorse this treatment and
+he Colorado Foundation for Medical Care opinion that such
treatments are not considered a standard of care, but are
considered investigational.

I find the opinions of the OCHAMPUS Medical Director toc be
supported by the case file in this hearing. While the Hearing
Officer may have found the referring physician's testimony
persuasive, the most credible evidence on the issue of
investigational care would appear to be the statements and
reports submitted by the treating physician, Dr. . Bv
ietter dated February 22, 1981, Dr. furnished a ccpy of
the "Draft Case Report" resulting from the treatment of the
appealing party. In addressing the initial denial of the
beneficiary's claim, Dr. ' letter states, in part:

"[{Slince the evaluation was of the brain and
its apparent malfunctions, there appears to
be a questicn about its medical

relevance . . . . [Tlhe reascn for this
question is that brain allergy is not
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uniformly recognized, and etiologic
relationship of environmental substance to
disorders of learning function is not yet
generally appreciated. This is not
surprising! Although multiple reports are in
the literature and our own experience with
several cases in the past has suggested
improvement by the control of envirormental
factors, [the beneficiary's] case was the
first one we felt was adequately measured to
report in the literature."

The "Draft Case Report" further documents and supports a finding
that the clinical ecology treatment of learning discrders, at the
time of the care in question, was investigational. The
discussion section of the report ceontains the following:

"This case report has weaknesses which keep
it from being solid evidence that in one
individual, specific focds can trigger
specific defects in mental processes, as
measured by standardized test performance.
First because only one of the substances
'identified' was repeated, and then in
unblinded fashion, so if the sukject had any
reason to, she cculd have easily biased the
results. The seccndé weakness is that
repetitive testing on the same test
instrument was not considered in the design
of the tests being used, so there is a
'practice effect' operating. The AM strongly
showed practice since it continued upward
thrcughout. Other tests administered after
challenge were done by the patient's mother,
someone only briefly trained in this type.

On the other hand, since the etiology of the
'dysfuncticn' in MBD is not understood, it is
guite reasonable to consider the possibility
that it could come IZrom exposures to
unrecognized triggering agents, including
inhalant allergens, inhalant chemicals, and
foods. Focd ‘allergy' is recognized as being
an infrequent, but clear cause of a variety
of symptoms of other types, so it is
conceivable it could be operant here. . . .

To our knowledge this kind of avoidance of
foods followed by direct challenge has not
been previously reported in patients with
L.D. symptoms. (emphasis added) Despite the
problems cited above, the improvement from
before hospitalization and after avoidance
was definite and consistent in all parameters
measured, and was done by a competent and




experiencec examiner. The decrement in
perfcrmance ¢n re-challerge with an
inpliceted ficcd wes similerly measured by the
gere examiner. Cn measurerents dore by érn
[in experienced] examiner, thre patient's
rcther, there were clear ércps from the
ising curve of scores throuch the
hcepitelizaticn, which weould probably rot
represent crenges in technicue, so suggest
'real ' changes as they are clearly relew the
curve established.

"Fach case cf a patient studied ir & new way

Jepre&ert Va ]enlrlxc e};crlenre For those

dcing the study. Ve feel we have learned a
nunber « sens_which will be helpful in
attcrl}ln tc establish more s0lidly whether

this nethed right ke a raticoral and viable

wey ¢f assessing childrer with this type cf

problem. (ehphasis added)

"l. Stardardized tesctince is recessary to
(s:fal.Lch & kaselire ageinet which to ccrpeare
edverse effects cf repeated challerces crd
retesting. Cr several challerces, there vas
nc cutward sicr of enmotioral or other
sympteme.,  Vithoeut 1he requirerert to
rerfcir, tre clhanoges weuld Feve reen ontirel
unrecconrizec.

A

"2. Testirg rust irccrporate o runber of
parereters. Cr: ¢re cheallercge, tre acdverce

! .

¢effect wes ir visvel distrectibility (e
physiclcgical cr reurclcogicel neasurement),

cn ancther in orel reacdirg (ar acaderic
reasurenent) ard vet another in Fire Mctor
Speed Lut rore often Accuracy f(a visvel-nmctor
reasvrement). In cne c¢ther instance, clear
ercticral clerges were unaccorpanied Ly any
reasvreakble cleanges in stancarcdized test
pericrmance.

"3. Ve reed a wider spectrun ¢f teots
eilable. This patient had & hictory of
clum51rc~; anc djrjrj°}9c cocrdiraticr, vet

we did nct heve eny reesurenent of grecees

rcter perfornance. Toe alsc ¢id nct have any
test. ¢f learrning per re, such zs the tygpe
succested by Swernscn.

"4, Ccme better ways cf handlirg the
'rractice effect' are nceded. Cn this
patiert 1he proctice effoect rencved cre test
ertirely frcem cur hattery. Ore approach to
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this will be 1o try to have additional
jterations ¢f the same type of materisl, so
that even thcugh there is a practice effect
fcr each iteraticon, the cunulative
memctrivaticr ray be low ercuch to retain scme
flexibility ir the testing,.

"We &lsc have nc indicetion how commen {ox
rére) this type of patient might Le. FHer
histcry hLes features in ceonmen with many
cthers of her gerersticn, lekeled MBD, LD,
hypersctive,; crgenic brain syndrome, specific
learning discrder, but there mey be ranly
{sic) unreccarizead differerces. Ve are
rFléerning tco undertake & pilct study cof an
additicrel similser 75 patierts with the ain
of learrirg whether these firncdings &aprear in
other irdividuels, erd with the intent of
sharpening cur rerceptions c¢f the individual
keirg tested and the hresdth, accuracy and
reproducillility of the replicated tests.”

Irr viev of the ebove, it wculd appesar the treating phyvsicier wvas
evare, at the time of care, theat the cererel acceptance and
efficacy ¢f the care ir questicr had rot keen esteblished by
redicel decumentaticn, evthcritative redicel litereture, ard
recegnized prcefessicrel cpinicn.

ILIthcuclh the Hearing Cfficer helieved the record clearly
Cencrstrates the salutary effects f the inpatient care, such is
rct a determinative factcr concerning the issuve of nedicel

recessity ané epprcopriate csre. T &ém cerstreired Ly reculetcery
autherity to euvthorize berefits only for services which ere
cererally accepted i the treatrert ¢f dicease or illness. After
reviewing the entire r1eccydé, T find thet the appealing party
failed tc establish the medical recessity or apprepriateress of
the clirical ecology treatment ¢f learrirg discrcders. Therefcre,
T rust deny CHANPUS ccverage of the bereficiary's claim for
inrpetient care from July 15 to July 31, 1980, erd the cliaim for
cervices of the reading specialist.

SUMKARY

In summary, from the record in thie eypeal, T fird the
Leneficiery's clirical ecology progrars net te be mecdically
necessary in the treatmert of ninimel Frain dysfurction or
learprire¢ discrders bhased cn the lack of redical cecurentaticn,
recical literature, and reccanized professional cpirion
suificient tc establishk the cereral acceptarce and efficacy of
tke prouram at the time tle scervices were received., T further
finé thret cleins under esppeal invcelved the treatnent of a
learring disorder and are specifically excluded from CHAMEUS
coverage. Therefore, the kereficiery's appeal ané her claims for
hespitalizaticn from July 15 te July 31, 1980, ard the services
c¢f & reading crecialist are denied. The Directer, CCHAMPUS, ic
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directed to review the claims 1ecords ana take appropriate acticn
urnder the Federel Claims Collecticn Act to recover ary e€rronecus
payrents that may have leer made in this case. Issuance of this
FINAL DFCYEICN completes the zdrinistralive epreals process under
Dol 601C.8-F, chapter X, erd no further ecdririctrative erpeeal is
availakle.

Verrcn Iiglenc
Acting Principal Depuly Assi



