ASSISTANT SECRETARY OF DEFENSE
WASHINGTON, D. C. 20301

'\ -y P
N
‘ ~ 12 l’
Fa ., ~
R 24
o

B S7ares 0f "o
A us »

June 15, 1984

HEALTH AFFAIRS BEFORE THE OFFICE, ASSISTANT
SECRETARY OF DEFENSE (HEALTH AFFAIRS)

UNITED STATES DEPARTMENT OF DEFENSE

Appeal of )
)

Sponsor: ) OASD (HA) FILE 84-14
) FINAL DECISION

SSN: }

This is the FINAL DECISION of the Assistant Secretary of Defense
(Health Affairs) in the CHAMPUS Appeal OASD(HA)} Case File 84-14
pursuant to 10 U.S.C. 1071-1092 and DoD 6010.8-R, chapter X. The
appealing party is the CHAMPUS beneficiary who was represented by
his father, an active duty Warrant Officer of the United States
Army, and by his mother. The appeal involves the denial of
inpatient psychiatric care in excess of 60 days received by the
beneficiary during calendar year 1983. The amount in dispute
cannot be determined as CHAMPUS claims for the period after the
60 days have not been filed; however, the amount in dispute is
approximately $11,000.00.

The hearing file of record, the tape of oral testimony and the
arguments presented at the hearing, the Hearing Officer's
Recommended Decision, and the Analysis and Recommendation of the
Director, OCHAMPUS, have been reviewed. It is the Hearing
Officer's recommendation that inpatient psychiatric care beyond
60 days should not be cost-shared because the beneficiary did not
meet the requirements for waiver of the 60-day calendar year
limitation. The Hearing Officer found that the beneficiary was
not suffering from an acute mental disorder which resulted in his
being placed at a significant risk/danger to himself or others at
or around the 60th day of hospitalization; that the beneficiary
did not suffer any medical complications at or around the 60th
day of hospitalization; and the beneficiary did not require the
type, level, and intensity of services that could only be
provided in an inpatient hospital setting after the 60th day of
hospitalization. The Hearing Officer found the beneficiary could
have been treated in a residential treatment center after the
first 60 days of hospitalization.

The Director, OCHAMPUS, concurs in the Recommended Decision and

recommends adoption of the Recommended Decision as the FINAL

DECISION. The Assistant Secretary of Defense (Health Affairs),

after due consideration of the appeal record, concurs in the
recommendation of the Hearing Officer and hereby adopts and

' incorporates by reference the recommendation of the Hearing
Officer as the FINAL DECISION.
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The FIMAL DECISION of the Assistant Secretary of Defense (Health
Affairs) is, therefore, to deny CHAMPUS cost-sharing of the
appealing partv's inpatient psychiatric hespitalization and
related services in excess of 60 days in calendar year 1983,

This determination is based on findings that: (1) the
beneficiary was not suffering from an acute mental disorder which
resulted in the beneficiary being a significant danger to himself
or others at or around the 60th day of inpatient care, and (2)
the beneficiary did not require the type, level, and intensity cf
services that could be provided only in a hespital setting.

FACTUAL BACKGROUND

The beneficiary was 13 years old at the time of his admission tc
Charter Colonial Institute on April 19, 1983. His admission was
precipitated by several events, in particular his aggression
towards his mother wheom he had dragged to the floor by her hair
and beaten. The admitting diagnoses included conduct discrder,
undersocialized aggression, and identity discrder.

The Hearing Officer's Recommended Decision described in detail
the beneficiary's background, the events leading to the
beneficiary's admission, and the course of treatment as described
in the medical records. Because the Hearing Officer adequatelvy
discussed the factual record, it would he unduly repetitive to
summarize the record, and it is accepted in full in this FINAL
DECISION.

The beneficiary's therapist requested in a letter dated June 1,
1983, an additional 45 days inpatient coverage beyond the first
60 days of hospitalization. The OCHAMPUS Benefit Authorization
ranch on July 18, 1983, denied the request. Thic denial was
appealed and OCHAMPUS, in a Formal Review determination dated
October 27, 1983, denied an extension of CHAMPUS cost-sharing
beyond 60 days for inpatient psychiatric hospitalization. This
denial was appealed and a hearing requested.

The Hearing Officer has provided a detailed summary of the
factual background, including the appeals that were made and the
previous denials, and the medical opinion of the OCHAMPUS Medical
Director and reviewers from the American Psychiatric Association.
Since the beneficiary was admitted to the psychiatric hospital cn
April 19, 1983, the 60-day limit was reached on June 17, 1983.
The beneficiary was discharged on July 17, 1983.

The record does not contain any claims for the inpatient
hospitalization from June 18 through July 17, 1983. However, the
record reflects that daily charges at the institution were
$348.00; therefore, approximately $10,440.00 would be the hilled
charges for the additional 30-day stay. The beneficiary's
therapist in correspondence to OCHAMPUS indicated that the
professional charges ranged from $210.00 to $280.00 per week
depending on the frequency of sessions; therefore, approximately
$1,000.00 would be in dispute for the related inpatient i
professional services.



The hearing was held on March 9, 1984, in Newpocrt News, Virginia,
before OCHAMPUS Hearing Officer Suzanne S. Wagner. Present at
the hearing were the sponsor and his wife, the parents of the
teneficiary. The Hearing Officer has issued her Recommended
Decision and issuance of a FINAL DECISION is proper.

ISSUES AND FINDIMNGS OF FACT

The primary issues in this appeal are: (1) whether the
beneficiary was suffering from an acute mental disorder which
resulted in the beneficiary being a significant danger to self or
others and the beneficiary required the type, level, and
intensity of service that could be provided only in an inpatient
hospital setting and (2) whether the care was provided at the
appropriate level.

The Hearing Officer in her Recommended LCecision correctly stated
the issues and correctly referenced applicable law, regulations,
and a prior Final Decision in this area. 1In particular, the
Hearing Officer in her Recommended Decision cited the Department
of Defense Appropriation Act of 1983 (Public Law 97-377, 96 Stat.
1830) which prohibited the expenditure of Department of Defense
appropriated funds for inpatient psychiatric care in excess of 60
days for new admissions on or after January 1, 1983, except in
specific circumstances. The Hearing Officer also cited and
followed the precedential decisicn in this area, OASD(HA) Case
File 83-54, which was issued by this office on March 1, 1984.

The Hearing Officer found that:

"l. The beneficiary was not suffering from
an acute mental disorder which resulted in
his being placed at a significant risk/danger
to himself or others at or around the 60th
day of hospitalizaticn.

"2. The beneficiary did not suffer any
medical complications at or around the 60th
day of hospitalization.

"3. The beneficiary did not require the
type, level and intensity of service that
could only be provided in an inpatient
hospital setting, but could have been treated
in an RTC after the first 60 days of
hospitalization."”

The llearing Officer recommended that because inpatient care
beyond 60 days is not authorized, all services, including
inpatient individual therapy, related to the inpatient care in
excess of 60 days should be excluded from CHAMPUS cost-sharing.

I concur in the Hearing Officer's findings and recommendations.
I hereby adopt in full the Hearing Officer's Recommended



Decicion, including the findings and recommendation, as the FINAL
DECISION in this appeal.

SUMMARY

In summary, the FINAL DECISION of the Assistant Secretary of
Defense {(Health Affairs) is tco affirm CHAMPUS cost-sharing of the
beneficiary's first 60 days of inpatient psychiatric care durinc
calendar year 1983 at Charter Colonial Institute and to deny a
waiver of the Appropriation Act's 60-day limit for the
beneficiary's extended hospitalizaticn beyond 60 days. This
decisicn is based upon (1) the finding the beneficiary was not
suffering from an acute mental disorder which resulted in the
beneficiary being a significant danger or risk to himself or
others at or around the 60th day of hospitalization, and (2) the
finding the beneficiary did not require the type, level, and
intensity of services that could be provided only in an inpatient
setting. Documentation in the appeal file did nct establish the
extraordinary circumstances exhibi*ting medical or psycholcgical
necessity for inpatient mental health care in excess of 60 days
during calendar year 1983. It is also my determination that the
beneficiary's inpatient mental health care beyond 60 days is
above the appropriate level of care and excluded from CHAMPUS
cost-sharing. This determination is based on a finding that the
beneficiary could have been treated in a residential treatment
center and did not require the type, level, and intensity of
services that could be provided only in an inpatient hospital
facility. As I have found inpatient care beyond 60 days is not
authorized, I alsc find that all services, including inpatient
individual psychotherapy, related to inpatient care in excess of
60 days are excluded from CHAMPUS cost-sharing. Therefore, the
request for waiver of the 60-day inpatient limitation, the claims
for inpatient care bevend 60 days in calendar vear 1983, and the
appeal of the beneficiary are all denied. Issuance of this FINAL
DECISION completes the administrative appeals process under Dol
6010.8-R, chapter X, and no further administrative appeal is
available.

ATPIP —

" William Mayer, M.
f/7"'-'f 7

1



.~

RECOMMENDED DECISION
Clawm for CHAMPUS Benefits
Civilian Health and Medical Program
of the Uniformed Services
{CHAMPUS)

Appeal of:
Sponsor:

S.S.N.:
Provider, .
Representatives:

This is the Recommended Decision of CHAMPUS Hearina Officer,
Suzanne S. Wagner, 1n the CHAMPUS appeal case file

and 1s authorized pursuant to 10 U.S.C. 1071-1089 and UoU buly.&-=.
Chapter X. The appealing parties are the parents of the beneficiary,
as represented by them. The sponsor and father of the beneficiary
1s an active duty Chef Warrant Officer wn the United States Army.
The appeal 1nvoives the denmial of CHAMPUS cost-sharing for an
extension beyond 60 days of inpatient psychiatric care costing
approximately $348.00 per day from June 18, 1983 througn July

20, 1983, and the amount 1n dispute 1s approximately $10,C30.00.

An 1mityal dental of the extension of 1npatient psycmiatric care

beyond 60 days was made by the OCHAMPUS Benefit and Proviger Autrorizaticr

Branch and was uphela 1n a Formal Review Determination 1ssiec
October 27, 1983.

The Hearing f1le of record has been reviewed. 1t 1s the GCHAI'PUS
Position that the Formal Review Determination, 1ssued (ctorer

27, 1983, denying CHAMPUS cost-sharing for the extension beveng

60 days for 1npatient psychiatric hospitalizatign be upheld con

the basis that 1t was not Shown that the patient was suffering

from an acute mental disorder or an acute exacerbation of a chronic
mental disorder which resulted 1n the patient's being placed at

a sigmificant risk to himself or a danger to others or that he
required a type, level and intensity of care that could only bte
provided in an 1npatient setting.

The beneficiary 1s a 15 year old male, and he 1s the son of an
active duty Army Chief Warrant Officer 2. At the time of his
admission to Charter Colonial Institute, on April 19, 1983, re
was said to have presented a “clear danger to self and others.” -
{Ex. 16, p.4) His aggressive behavior at home and at school had
been escalating, and he had particularly focused his aggression
towards his mother, whom he had dragged to the floor by her hair
and beaten. (Ex. 16, p.4) On this occasion, he had threatenea

hi1s mother with a baseball bat until he was subdued by a neigchbor.
He also showed an “intense interest 1n his mother's lingerie,
dressing himself up 1n his mother's clothing.” (Ex. 16, p.4)

n



He was medically diracnosec as suffering from muiticle seizure

disorders under control on Mysoline and Zarontin, m1id ~enta.

retardation, ana m11d scoleosts. (Ex. 16, p.2) Psycmatrically,

on admission, he was dragnosed: Axis I: Conouct Disorcer, Uncerscgialazzs
Aggressive (312 C0) and Identity Disorder (313.82). (Ex.l18, 03)
On dischare, n1s psychietric diagnoses were: "{Primary) Oystnymic
Disorcer (300.30), (Secongary) ldentity Disorder (312.82) ano
(Tertiary) Concuct Disorager, Socialized, Aggressive (312.23).

(Ex. 16,p.5)

E
H

On acmission to the hospital, which was voluntary, his parents

cited theyr chief concerns as his agagression towara his ~gtra-,
power struggling, non-comoliance, dressing In his Fother s clothing,
entering his parents' locked bedroom with a sCrewdriver in grcar

to get clothing 1tems, ana finding clothing i1tems uncer his ted.
(Ex.16,p.50)

The beneficiary was adopted at eight montns, and little 1s known
of his natural family. He began seizing at fifieen monihs anc
was hospitalized on several occasions culminating wiin four .e
of 1npatient treatrent at Langly Porter Hospital in San Frarcy
{Ex. 16, p. 50) when mis famly moved to Fort Eust:s, ne ente
a public school £.M R. class and was reportedly coing well.
His behavior ceterioraticn became noticeable tc ni1s serents
s1x weeks prior to nis acmssion to Charter Colomial Inmstit
The behavioral deterioraticn coincided with the teneficiar
attaining pnysical/sexuel maturity and beqginning Tasiarcat
(Ex.16,p.50) He would wasturpate and then tare sever2l pro
showers and batns. At this time, he became increasincly sry
agcressive towarc hi1s —otner and was Increasing.y 1nvolveg
fignting n scrool. {Ex.16,p 50} At this tire. re also pac2
h1s intense i1nterest with female clothes, and re woulc dreizx 1ntc
his parents' bearcom to cotain them He was elso c¢iscoverec cressed
in his mother's ungergarrents. (Ex.1€,p £0)
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The working Treaiment Plan for the beneficiary was to evelua:a
him for possible regication. He was also to be odserved closeiy
for staring spells, markea crange of behavior, anc letrargy after
any outburst. Also, the length ana frequency of his snowers was
to be monitored. (Ex.16,3.30)

His Psychiatric Assessrent stated that his 1poulse control was-very
poor anc cited his recentl aggression towards his motrer and nis
1nabrlity to handle sexual 1-puises. (£x.16,p.53) There was also
concern that he mignt not have peen 1in touch with reality during
the episodes of his donning his mother's clothes. {Ex.16,p.33)

The Diagrostic Assessment of the beneficiary gives a more cetailed
dragnosis of his status.

"Axis 1 300 <0 C,sthymic Disorder. Patient
meets tre folicwing c-iteria. Low energy

level, feelings of 1naceguacy, low self-esteenm,
decreased prccuctivity at home and school,

signs of socral withdrawal, extreme trritability
ang excessive enger towards mother, brcodirg
about ras: Secongary diagnosis 15 313 &2
Identity Drisorcer Tertiary diagnosis 212,22
conduct J1sorcer, Socialized, Aggressive,
Ax1s 11. lone, Ax1s [11: Seizure Disorcer,
Ax1s (V- Code 3 Mild, father away from nore,
allegeg alconolism, other stresses are not
known, and &x1s /: Poor, patient aggressive
towarc raother, doing poorly 1n school ana
fighting witn peers." (Ex.]6,pp64-65)
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The Therapy Progress notes begin with the week ending April 24,

1683, wheretn 1t was stated that the patient was seen for 30 mrnutes

on Apri1l 20, 16S3, for the first time by his therzoist. He was

said to be cooperative and willing to atternd. he taiked about

ﬂ his anger towarcs nis peers and his cesire for reverge. A good
in1tial rapport was establishec, and the "Justification for Continuec

Hospitalization" was that he presented a potentiel danger to himsel?

and others. He was socially withdrawn, tnteracted minimally witn

peers, had staring sgells, anc presented as aguesticnably in touch

with reality at tires. It was also noted zhat he nad already

begun testing 11mts. (Ex.16.p.72)

During the week ending May 1, 1683, the beneticiary was seen three
times for 1naolvidual therapy and once for family tnerapy. He

] was not 1ssued any therapeutic passes, but he did have a family

L ] visit. The “"Justification for Ccntinuea Hospitalization” stated:

"The patient showing i1ncreased signs of ranipulation,
1.e., nhoceiessness, needs frequent redivection,
obstirate. feeding 1nto negative peer tnteraction,
the patient still cdanaer to self and to otrers

by virtue of aggression, poor control over

anger anc¢ nostility." (Ex.l€,p.75)

1 During the week enaing May 8, 1983, the beneficiary was seen three
times for incivicuzl therapy and once for family tnarap turirg
th1s week, re was s:111 demonstr-ating poor impuise ccnircl

On May 5, 19S3, he peat his fists on a scrool cesx, on May 2,

he was physiceliy eggressive toward mis roormate {n1: tre reernatel,
' and he was seclucac 7or eignt hours for this behavicr, He excressec
f to his theracist a cesire to hit the latter. re was not 1ssuea

4 any therapeutiZ 22sses. and he ai1d have a visit ~1T1 n1s paranis.
. The “"Justificat
3

son for Continueo hospitalizaticn' szated.

"Tke natient's beravior i1ndicates that ne
15 a cancer to self and others. ke nas ooor
central of eggression, Increase 1n 0PPoOSITIC
beravior .." {(Ex.16,p.80)

nal

During the week enaing May 15, 1983, the beneficiary was seen

for two 1ndiviaual sessions anc once for family therapy. On May
14, the patient threzisneo to run away and was placec on runaway
precauticns His t-erapist stated, "The patient s%311 has the
potenttal for acgression and much suppressed anger and hostility.”
He also threatenea mis therapist and called the theraoist abusive
names 1n theraoy it was again stated 1n the“Justification for
Continued Hospitalization” that, “...shows benavicr indicating

i that he 1s a carcer to self ang others... symptcms of depress{oﬁ
remain."” (Ex.16,0.33)

During the week encing May 22, 1983, the beneficiary was seen
for three 1ndividual theraoy sessions and once for family therapy.
His threats against the therapist decreased, and 1t was noted

; “

i that, “On the unit, the patient has SNOwWn SOmE moments of 1mproved

1 soctal Judgrent 1n acceoting responsidility for his activity ang
darly Twving skills “ In the "Justification for Ccntinuea Hospitalizat
1t was notea

4
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"The patient sti111 shows poor control of angry,
aggressive and hostile feelings, 1.e., patient
committed a self-abusive act, 1.e., hitting
hand on furniture..." (Ex.16,p.85)

During the week ending May 29, 1983, the beneficiary was seen

for two w1ndividual therapy sessions and one family theraoy session.

He showed a minor aggressive act toward his therapist by cradding

the latter's leg. He was also aggressive toward hi1s roommate

by placing his hands around the latter's neck wnich recuirea the
intervention of a staff member It was noted tnat, "The patient
shows_ thke ability to exercise social Judgment by virtue of being

able to request cool down when he's upset...", but that ne sti1l]
demonstrated poor control of anger and aggression. The "Justification
for Continued Hospitalization" stated that:

"The patient has shown aggression toward hi1s

roommate, 1.e., tried te harm him, hanas around

peer's neck. Poor control of anger ana aggressive
feelings. Increased noncompliance and oppositionality.
(Ex.16,p.87)

During the week ending June 5, 1983, the beneficiary was seen

for three individual therapy sessions and one famly theragy sesston.
It was noted that the patient began to display control over ancer

and that he was requesting cooldown rather than act out. Tke

threats to his therapist decreased, but his mood, benavicr ars
attituce fluctuated The “"Justification for Centinued Hospitalizetion
stated

"The patient still shows poor control of anger
and hostile feelings... remains manipulative,
willful, stubborn, and noncompliant ang resistéant
to working on his therapeutic i1ssues  Due

to this, the patient still remains 3 danger

to himself and others, expecially mother.”
(Ex.16,p 89)

During the week ending June 12, 1983, the beneficrary was seen

for three i1ndividual sessions and one family therapy session.

It was stated that the beneficiary, “...displayed very pcor 1mpulse
control and an i1ncrease in defilant and overt, aggressive ang noncomplia
behavior all week." On June 7, he was aggressive toward staf<®,

on June 8, "...he was carried to cooldown banging furiously.™

He was secluded tn cooldown again on June 8, and on June 9, he

was again sent to cooldown after feces were found 1n his uncerware.
He made an aggressive gesture toward his therapist, and he hit

his fists against a winaow. The "Justification for Continuec
Hospitalization" stated:

“The patient has shown very poor control over
angry and aggressive impulses... The patient

st11]l presents as a danger to himself and

others and still requires an intensive ang

hignly structured treatment setting." (Ex.16,p.91)

During the week ending June 19, 1983, the beneficiary was seen
for 1ndividual therapy three times and once for famly therany.
It was noted that the beneficiary fluctuated between gooc 1~ouise
control, compliance to staff direction, acceptance of chores and

-4-
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responsibilities ano refusal, 1amit testing, agitaticon of ceers,

and 1imts testing, It was noted that, "He pullec at therapist's
tie, put shoes on therapist's pants, threw therapist's pen arounc
cooldown room, threw the pen i1n the direction of therapist, attevat:r
to have rickshaw off of wall to hit therapist and marking cn wall."
Fhe patient also threw a cushion/pillow at the therapist. Cn

June 17, he threatened "... to 'ki1ll some staff’' and shouted obscen-t
It was noted that the patient could behave when he cnose to.

The "Justification for Continued Hospitalization" stated:

"...st111 shows poor control of anger anc
aggressive wmpulses and feelings... 15 st1ll

a danger to self and others as tndicated by
aggressiveness and noncompliance with therapist...
(Ex.16,pp.94-95)

During the week ending June 26, 1983, the beneficiary was seen
for four 1ndividual therapy sessions and one family theracy se:sicn.
The Therapy Pragress Notes stated:

"An incident occured on 6/23/83 which stil]
indicates that the patient 1s a danger 1o
himself and others, 1.e., the patient was

noted to be pacing and staring 1n mis rocm,
banging and slamming pathroom door whiie con
chair time, whistling, uncontrollable sincing.
Male staff member offered patient boxinc cioves
to vent anger and the patient took an accressive
swing/puncn at the male staff memper. Severai
staff had to hold the patient on the flcor
unt1l he was secluced During this tire,
the patient tried to dite staff... the pal:
was felt not to be psychotic, but wn 2 f.01
rage episcce."

ant

The "Justification for Continued Hospitalization™ stated, “"The
patient st1ll presents a danger to self and others by virtue of

poor 1mpulse control, poor socral Judgment, difficulty 1n controlling
anger and frustration " (Ex.16,pp.97-98) )

During the week ending July 3, 1983, the beneficiary was seen

for three 1ndividual therapy sessions and one family theraoy sess:ior.
The patient, on June 28, fought staff as he was being carried

to the cooldown room. He pulled on two staff members, pulled

a3t the breast of a female staff member, and he scratched two staif
members. However, during 1ndividual therapy, he was nore cooperative.
During medical rounds on June 27, the possibility of using an
antidepressant medication was discussed, and on June 28, he was

begun on Pamelor 25 Mg. times five nights. The medication was
1ncreased to 50 Mg. times four nights and increased to 75 Mg,

The "Justification for Continued Hospitalization” stated:

“The patient st111 presents a danger to himself
and others as 1ndicated by aggressive behavior
and poor control over anary feelings. The
patient 1s now on medicatien, will need tire

to be monitorea for the effects of this.
(Ex.16,p.100)

During the week ending July 10, 1983, the beneficrary was seen
once for individual therapy. He also was at home on a theraneutic

p:ss during the week-end. The "Justification for Continued Hospitali:z
stated-

-5



"This youngster continues to exhibit great
difficulties 1n terms of his overall impulsas
control relative to at this point, aggressive,
impuises. He has great ¢i1fficulties 1n haraling
any frustrating sttuaticns, and needs continuec
work 1n a well-structured, 1ntensive environment

1n order to help him bring these particular
behaviors under more appropriate control,

which would then lead to his not posing @

potential risk to mimself or others.” (Ex.16,p.1C3)

During the week ending July 17, 1983, the beneficiary was seen
for one 1ndividual therapy session and for one famly therazy
session. He became aggressive towards the staff and was panging
a door, cursing and demanding. He made a threatening gesture
toward his therapist, 1.e., he pulled his fist back as 1f to nit
hi1s therapist 1n the face. During this period, he also exhidiisc
compliant and cooperative behavior. Ouring an overnignt pass

to his home, his mother once again caught him seeking out femaie
clothing at a friend's house. He was stil]l on Pameler, 75 M2

at this tmme. The "Justification for Continued Hosoitalizai'cn’
stated:

"The patient sti1ll shows ooor control for

angry and aggressive feelings or impulses...

overtly aggressive to milieu staff ang made

serious aggressive movement toward therapisct,..
st11l presents a danger to self and otrers,

and st1ll justifies a high level of i1ntensive
treatment unti] placement can be made at resicential
treatment center." {(Ex.16,p.104)

Buring the week ending July 24, 1983, the bereficiary was s22r
twice for noividuzl therapy and once for family theraoy. Tne
patient was noted to have displayed some progress 1n 1rpuise cantrol
and to be able to express his feelings about leavina the nosz:izal.
He was taking his medication for seizures and Pamelor at 75 Mg.

per day. In the “Justification for Continued Hospitalizaticn'

1t 1s stated:

“The patient met his major goals for discharge,

1.e., displayed significant wmpulse control

to a point that he was not displaying aggressive
behavior at the time of discharge, he had

learned ski1lls of self-expression so he need

not act out as much, better able to accent
authoritative direction without power struggling

or manipulating behavior. The patient was -
discharged on 7/23/83." (&x.16,pp.107-108S)

In a letter to OCHAMPUS, from the patient's therapist, dated Cune

1, 1983, (Ex 5.pp.1-3) the therapist requested an acaitional 25

days of npatient coverage beyond the first 60 days of hospitaiization.
The letter stated, in part:

"Admitting diagnosis was DSM III Axis | Conauct
Disorder, undersocialized. aggressive 312 (0,
laentity Drsorder 313.82, Rule out Dysthymic
Disorcer 300.40; Rule out Childhood Onset

-6~



Pervasive Development (Jisorcer, resicual state
299.91. Axis Il Rule Out Sorcerlime rerscrality
Disorcer, 200.3 (seconaary) identiiy Disorcar

313 82, ano (tertiary) Ccncuct Disorcer, sociaiscea,
aggressive 312.23. Axis I, nore Axis i1}

Serzure Disoraer...

"Reason for this extension reaquest 15 trhat

the patient st11] demons:irates ratrer saver2

mmoulse centrol and recent aggressive Lar3vicr

which 1ncicates that ne 1s still & canger

to hirself and others. On May 28, 1233, tre

patient became aggressive toward his rccrrate

after verbal confrontation was cbservea Dy

staff with his hands arounc his roormate’'s

neck... an increased frequency of overt, ncn-ccmdisant
and oppositional behavior ang at:iiuce tleard

staff regarcing unit rules, procecures. 2nc...

day to cay resoonsibilities ang exc2ciaticns.

On May 30, 1853, patient was observea dincirg

his fists on his desk, was unapie to rancle

a Chair Tire or Room Cool Icown by st2ff.

when confrorted... becomes angry, will tnrezien
therapist, curse, threaten to leave tharao:
roor, and recently aggresssc/gradtec tneracist's
leg as if ne wanted to hurt tneragist *“2

did relezse his hands when cirectas ..(oatieni)
threatereg to run away... There 1s a nign

level of power struggling, —amipulaticr. ang
attempts to split. Due o tre patient's curren:
level of cenial, avoicance, 2assive agsivessive
behavior mixea witn his current pcor sccial
Juacwent and 1mpulse control, he sI1ll rar2ing

a dancer to others... Datiert nas aggressac
toward a peer, mace overatures Of 2ggressicn

towarcs his therapist. s
"Patient has made therapeutic catns 1n nis

first fcrty-five days of inpatient care...

capacity to erngage 1n theraceutic relaticnsnip. .
genuine sense of warmth anc rapoort in relationsnip
develooed by he [sic-hin] and his therzoist...

he does have the capacity to follow limits.,.

On the milreu patient has shown sorme capacity

to problem solve, fallow through on chores

and resoonsibilities, express feelings acorcoriataly
1n Community Meetings, and with n1s acvocats...
Encouraging progress 1s beinrg mace in famly
therapy...

“Treatment plan for the forty-five dav recuestac
extension ‘ncludes continuation of a highly
structured milieu program using benavioral
contract level system, therageutlC passes

as contingencies and motivators .. ireat~ent
plan goals remain 1) patient w11l ceveica

better 1mpulse control anc cecrease 23sSive
aggressive acting out benavigr toearg Totner,
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2) patient will no longer use mother's belongings
as a need for gratification; patient will

learn 1mproved social judgment. Discharge
criteria are: 1) patient will not use mother's
personal belongings and reasons patient has

used same will be determined; 2) patient

wil] demonstrate sufficient 1mpulse control

to the point that he 1s not displaying aggressive
behavior towards mother; 3) patient will

learn skills of self-expression so he need

not act out aggressively; 4) patient wil)

acceptl authoritative direction witout power
strugeling, provoking, or manipulation behavior;
and 5; patient will demonstrate the ability

to channel sexual mpulses adaptively.

" It 1s hoped that the additional time will
allow the treatment program to help patient
work through this acute phase of his 11lness...
The patient st1ll needs structure in a high
intense level of treatment and, therefore,
cannot be treated on an outpatient basis..."

This case fi1le was reviewed by American Psychiatric Assocraticn

Peer Reviewers on June 16, 1983. It was thelr unanimous 0D1r13n

that there was not sufficient documentation to establish tha:

the patient's condition was of sucn severity, at or about tr~2

60th day of hospitalization, as to require 24 hour surveillar:ze

and service which could not be rendered by partial hosprtal-ziticn

Qr on an gutpatient basis. They were also unanimous 1n their

cpinion that the patient, at or about the 60th day of hospital:zaz:icn,
did not pose an imminent risk to himself or a danger to othe-s.

One peer reviewer noted that the patient had poor 1mpulse centrc!

and was borcerline mentally retarced¢. Again, all peer reviewers
agreed that, at or about the 60th day of hospitalization, tre

patient di1d not suffer any medical complication which would reaurrs
24-hour acute 1npatient hosprtal service. Finally, all peer revieners
agreed that an RTC would be a more appropriate level of care for

the patient. (Ex.6,pp.1-9)

On the basis of this Peer Review, the QCHAMPUS Benefit and Provicer
Authorizatiyon Branch, on July 18, 1983, notified the Sponsor ang
Provider that benefits for an extension beyond 60 days of ynpatient
psychiatric hospitalization was demed.

On September 22, 1983, OCHAMPUS requested the Medical Director

of OCHAMPUS, Dr. Alex R. Rodriguez, to review the file and renaer
his opinton regarding the extension of benerits beyond 60 days-
of 1npatient psychiatric hospitalization. (Ex 10) In his Medical
Cpinion, rend2red September 26, 1983, Dr. Redriguez stated:

"The peer reviewers and | agree that; 1.
Certain conditions are not met 1n this case.
The patient does present aggressive behavior
which 15 considered a risk siytuation, but

an acute 1npatient psychiatric setting 1s

not the level of care for which this beravior
can be treated. A resigential treatment center
15 consigered by APA reviewers and by rme to
be adequate and preferred for long-term care
such as 15 neeaed by this beneficiary Acute
psychiatric inpatient care 1s not considered
medically necessary or appropriate beyong

60 days

-8-
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3. Trere 1s an oversight 1n not prescriting

cr ruling ouyt the need for regications 1n

the treat—ent plan or progress notes. Therefcre,

it 15 reasonable t0 question the adeguacy

of the treat~ent plan and efficacy/meaical N
necessity of treatment within this oversight.

"There 1s no justification for care beyend

€0 cays, and the patient should have been
transferred %0 a residential treatment center."”
(Ex 19,2 1)

Based on the medical opinions of the APA peer reviews and t-g
concurrence of tne Mearcal Director of OCHAMPUS, a Formal Review
Determination was sent to the Sponsor and Provider catec Ccicser
27, 1983, demying an extens:icn of cost-sharing beyond 60 cays
for 1rpatient psychiatric hospitalization. (Ex 1l.pz.3-7)

On hovember 2, 1683, the rother of the beneficilary reques:2a
Hearing {Ex 12) Cn January 20, 1684, the mother of the cer2
requested that the Hearing be concucted 1n March, 18584, (Ix..:

-

Srary

The entire redical recora of the beneficiary was forwarcec t2
0C=AMPUS con February 17, 1654 (Ex 16,pp.1-203) On Fepruary 2§,
198+, the Proviger forwarced another letter and supcorting cocL-ents
to support the rositicn tnat an extansion cof cost sharing S2ycma

€0 davs of 1npatient Csych1atric hospitalization was warra~iz22

(Ex i7,cp.1-15) This waterial was received by OCAIMPUS on March
2, 1584, The letter, written by hayne A, Martin, ASCaZLSw. t-e
Pri~ary Therapist, statea, 1n-part:

"1t was, ana stil1 remairs, my firm positicn

ang conviciion that Inpatient care #as ~eagically
necessary ano that the patient aas suriering

frcw an acute rental disorcer or acute exacerpat:on
of a cnronic Tental disorcer wnich placeg

him 1n significant canger to self and otners

and that he c¢id reauire the type, level, and
intensity of service only providged 1n an 1npatient
setting " (Ex.17,p.1)

Mr Martin referred to the Therapy Notes of June 16,wnerein, he
stated that there was evicence aof, ",..the patient's moog ang
attitude change .." The ietier continued:

“There becomes 1ncreased 1imit testing, non-compliance,
and soft aggression .. the patient displaved

that he could rot follow the rules of the

Playroom (1.e., not pe destructive of property,
the patient hitiing and ounching bag acainst
Plavroom window. . 1ncreased amounts of limt
testing, ana non-ccmpliance (1 e., writing

on wall, pulled at therapist's tie, put shoes

on therapi1st's pants, threw therapist's penj...
During sessions of June 17, patient rade verbal
threats to k111 sore starf and shouted obscenitlies
from the Cool Down Room If this 1sn't being

a canger 0 self cr otrers, | don’'t know wnat

1S. . h1th t1s highly manmipulative patient,
1t was



1roerative that [he] be convinced that his
parents were serious and would follow threouch

on this [placement 1n an RTC}... Again refer

to Therapy Progress Note for week ending June

26 where 1t 15 noted that on June 23, the
patient was observed pacing and staring 1n

his room,slarming and banging bathroom door;
wnile on Chair Time, whistling and singing
unccntrollably; and when escorted by staff

to Cool Down, was yelling, banging, anc his
benavior escalated. I don't know of any residential
treatment center who would take patients at

this point 1n treatment wno showed this tyce

of uncontrollable, aggressive, and non-comoliant
behavior. It 1s this behavior that indicates

a need for intensity, security, and structure

of an i1npatient setting. In fact, 1mmeciate
results were seen 1n Family Therapy of June

21 {Ex 16,p.99])... patient 1ndicated an 1rterest
n cecreasing the power struagle, and aprpeared
more cooperative. [t 1s at this juncture

1n the treatment that his original 60 days

of 1npatient care expired. The parents were
alreaay aware of the i1nitial demial for 20

dyas extension It was felt clinically 1moerative
that the patient complete mimimally the program
which would require an acditional 30 days

of 1npatient care.

"Please refer to Therapy Progress Note for
week ending July 3 [Ex.16,p 100] .. 'In tacrcel
Rourcs of June 27, the possibility of usirg
anticepressant medication was discussed to
help alleviate patient's mood swings, srri
ang e:tentional problems .. on June 23, 1°
the fatient was started on Pamelor 25 mg.
an antidepressant meaircation... [t 1s fel:
that reagication was not indicated until this

Juncture 1n treatment due to patient's sustained
irritabrlity, aggression, and mood Swings...

as to why the facility did not focus on the

patient's mental retardation. In many ways

the patient was fully capable of functioning

In a [s1g-at] least below average manner...

the patient has a history of using his mental
retarcation 1n playing a very helpless, 1rresponsible,
manigulative routine... He certainly demonstrated

the abili1ty to learn... an excellent memory

of recall for certain facts and trivia of

particular interest to him (1.e., baseball -
and football).

“The additional 30 days was needed in order

to helo stabrlize the natient so he could

te referred to a resicential treatment center. ..
Due to the lack of progress noted above, the
patient was not 1n a congition to actuallv

be transterrea. {n fact, patient was cenied
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admission to the resicential treatment center
of the Community Mental Health Center 1n Morfoin,
Virginia (Ex.16,p.107)...

"As no back up facility had been considered,
the patient was dischargecd i1nto custody of
his father. . (the patient) has been able

to be maintained on an outpatient basis since
h1s discharae on July 20, 1983... though (the

patient)} has shown some regression... {the
Patient) 1s sti111 manageable, though at tires
mnimally... [ would hope that the Hearing

Board would consider how much money has actually
been saved by having this boy live at home

and not having been placed tn a residential
treatment center. A big difference 1n allowing
this outpatient success was the additional

30 days of gutpatient {sic-inpatient] intensive
treatment at Charter Colonial Institute.”

- -
a further meaical opinion was requested from Or Alex R. Reer-zuacz,
and on March 5, 1984, the medical opinion was issued. (Ex i
In this opinion, Dr Rodriguez, responding to the question 2
to wnether the additional documentation {(Ex.17) ngi1cated n-
the patient at or around the b0th gay of hospitalizazion was s.
from an acute mantal oisorder or acute exacerdation of a c~r2n1i7
mental cisorder wnicn resulted 1n his being put at a si1cm--2
risk to himself or becoming a aganger tc himseif or ctners, s2ztc:

ar

"The 1nit1al and additional 1nforTation cces
address the contention that tn1s beneficiary

di1¢ suffer frem a chronic ren:al disorder

which manifested 1tself 1n an acute exacerdaticn
at the time of admission. Mr. Martin [the
therapist] and the facility have not firmly
established, however, that the periodic anger
outbursts, threats, and 1ymit testing manifested
by the patient during the latter phase of

his first 60 days 1n the facility did, in

fact, constitute a separate 'acute exacerbation'
of hi1s cisorder but were part of the subacute
manifestations of this treatment episode.

The behaviors were amenable 1o structured
intervention{s) by the staff and did not reflect
a clear and oresent danger to self or others,’
althoucn a potential risk might have been
construed by the staff... It has been the
position of the APApeer reviewers and me that
the megical records do not indicate that this
benericrary’s condition, on or about the 60tn
dav, constituted a significant risk which
required the acute psycniairic inpatient leve)
of care .. The APA ana QCHAMPUS positions

are turther developed on the view that the

RTC level of care 1s an 1npatient level of

care, which was the approoriate leve! of care
for the long term psychiatric treatment of

this patient.’ (Ex.19,pp.1-2)

In response to whether the documentation Indicated whether ire
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patient reguired 3 type, level and intensity of services tra:
could only be provided i1n an inpatient nospital setiing, Jr Rodrigue:
stated.

"The 1n1t1al and additional documentation

assures this facility, as an (acute) psychiatr:c
inpatient treatment setting, would be the

most apcropriate level of care, since the

assumed state of dangerousness could not be
adequately contained or treated 1n a resigential
treatment center facility. Mr. Martin s

unaware of any RTCs which would have acceotea
such a patient manifesting juncontroilable,
aggressive, and non-compliant behavior'...

The APA peer reviewers ancd [ are well aware

of several RTCs in the fastern Virginia area

-- within reasonable proximity of the patient's
residence -- that routinelv acmt patients

with simtlar signs and symotoms of emotional
benhavioral disorgers such as the beneficiary
maniftested at the time of the period 1n Questicn.
Thus., the 1npatient level of care provided

by almost all CHAMPUS - authorized RTCs -
accredirted by JCAH unager the same program
criteria as acute 1nopatient psycniatric facilities
- would be consicereg adecuate to provice
sufiicient 1ntensity and ccrprehensiveness

of crofessional services to reet this benericiary s
treat—~ent neeas. It shcuid be uncerscered

that the delay {nine weens after nospitalizaticn!
n aaministering a ccurse of anticeoressant
rmecication may well tave limited the erficacy

of the 1npatient treatrents orovided This
delav 1s asorcoriately guestioned by the <PA
reviewers and me since the patient's rooa

swings, 1rrrtapriity, ana attentional proble~s
had been manifested 7Yor several vears prior

to his aamission Medication may well have

been the Ley factor that finally resulted

in his being able to function outside of the
inpatient level of care, not the 'additiona}l

30 days of outpatient [sic-i1npatient] intensive
treatment at the facilaty'." (Ex.19, pp 2-3)

The kearing was held March 9, 1983, before OCHAMPUS Hearing QOfficer,
Suzanne S. Waaner, the sponsor and mis wife (parents of the benmericiary),
and Linda Reaiger, the CCHAMPUS attorney-advisor

ISSUES AND FINDINGS OF FACT -

The primary 1ssues tn this arpeal are: (1) khether the beneviciary
was suffering from an acute mental aisorder wnich resuyltea 11

the bteneficiary being placed at a significant danger to seir or
others and the beneficiary required a type, level, and intansity
of service that could bte provideg only 1n an 1npatient noscizal
setting, and () whether the care was provided at the approoriate
level.
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Secondary 1ssues that will be addressed include the 1ssues cf
whether the patient suffered any meaical cc—dlicziions at cr ardure
the 60th day of hospitalization, ana whetrer tne first €0 cas

of 1npatient psychiatric care were redically necessary and at

the appropriate level of care.

Inpatient Psvchiatric Limitations

On December 21, 1952, the Department of defense Sppreoriaticn
Act of 1953 (Public Law 97-377, 96 Stat. 1830) was eracted. S:sctizn
785 of Public Law 97-377 provided as follows:

"Sec. 785. None of the funds accrcoriated

by this Act shall be available to pay claims

for inpatient mental health services provided
under the Civilian Health ana Medical Program

of the Uniformea Services in excess of sixty

days per patient per pear. Provicza, t-at

the foregoing limitation snall not apcly to
mmpatient rental health services (a) oreviced

under the Program for the Handicaosed,

(b) proviced as residential treatrent care;

(c) proviced as partial hospital care. {(c)

provided to individual patients admitiac orvor

to January 1, 1933 for so long as trey rerz2in
continuousiy 1n 1npatient status for —2gically

or psycnolcaically necessary reascns, <or

(e) provided pursuant to a waiver Yor ~g2zical

or psycholoagical necessities, grantea in 2CCOreinis
with tne trindings of current peer revien,

as prescribed 1n guidelines est

ezivsres anc
premulgated by the Director, 0f1Z2 of Civilran
Health and itedica! Progrzm of tr2 Unifcr-—eg

Services

The clear language of this provisicn 1s t0 2reonisit the excanc-gure
of Department of [erense appropriatea funds 7or intatient psycriatr:.
care 1n excess of €0 cays for new admissicns on or after January

1, 1983, except 1n four specific circumstances. Three of the
specific circumstances for wnich an exceoticn exists (1.e., care
provided under the Program for the Haniccacped, partial hospital
care, and resigential treatrent center care] are not relevant

to this appeal. The fourth specific circumnstance established

by subsection (e) of section 785 allows an extensicn of CHAMPUS
cost-sharing for 1npatient mental health services devond 60 cays
for medical or psycnhological necessity determined in accorcance
with quidelines 1ssued by the Director, CCHAMPYUS.

In drafting the required guidelines, the language of Senate Repor:
No. 97-580 concerning Public law 97-377 was consicered. The Commite
on Appropriations noted that the Act's 60-day l1i1mit 15 the same

as the Blue Cross/Blue Shield High Option insurance Plan for federal
employees after wnich CHAMPUS was originally patterned. In furtrer
comment, the Committee stated.

"The Cormittee recommends bi1ll language limiting

the lenqtn of 1npatient psvchiatric care tg
60 days annually, ercept when the Director
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of CHAMPUS or a designee waives the 11mit
due to extraordinary circumstances."
(empnas1s adced) Senate Report 97-580, page
30.

Prior to enactment of Public Lee 97-377, CHAMPUS limited cost-s-ar:ing
of 1npatient mental health services only under concepts of recical
necessity and approcpriate level of care:

DoD6010.5-R, Chapter I11.B.104. Medicallv “ecess2ry
"Medi1cally Necessary" means the level of services and suggiles
{(1.e., freauency, extent, and kinds) adequate for the diaancsis
and treatment of 1llness or njury (including maternity care)
Medically necessary includes concept of appropriate medical care.

DoD 6010.8-R, Chapter I1.B.14. Appropriate Medical Care
"Appropriate Medical Care" means:

a. That medical care where the medical services perfor—ac

in the treatment of a disease or injury, or in ccnpaci:ir

with an obstetrical case, are 1n keeping with the gareraily

acceptable norm for medical practice 1n the United States:

b The authorized i1ndividual professional provider rencer:ng
the meaical care 15 qualified to perform such mecgica:
services by reason of hi1s or her trainiro and ecucatiicn

and 1s licensed and/or certified by the state wnere

the service 1s rendered or appropriate national crgarr22iicn
or otherwise meets CHAMPUS standaras, and

c¢. The medical environrent in which the regical servicas
are performea 1s at the level adequate 10 provice -2
required rmedical care.

DoD £010 &§-R, Chapter 1V.G. Exclusions ard Limisat
In addition to any cefinmitions, reguirerents, cOnglti-ons anc
Timitations enurerated and described in other CHAFTIRS of =

Regulation, the following are specifically exclyded from ChiMPUS

Basic Program:

1. Not Medically Necessary. Services and supplies whicn
are not recically necessary for the diagnosis anc/or
treatment of a covered 1llness or 1njuty

3. Institutional Level of Care. Services and supplies
relatec to 1npatient stays 1n hospitals or other authorizeg
wnstitutions above the appropriate level required to
provide necessary medical care.

DoD €010.5-R, Chapter [VY.B. Institutional Senefits -

1. General. Benefits may be extended for those coverec
services and supplies described 1n this Section B of

thi1s CHAPTEZR 1V, provided by a hospital or other authoriced
institutional provider {as set forth i1n CHAPTERY! of

th1s Reguiation, "Authorized Providers"), when such

services and supplies are ordered, directed and,or prescr:ide
by a physician and provided 1n accordance with cood

medical gractice and established standaras of quaiity

Such benetits are subject to any and all apolicable
definmitions, conditions, limitations, exceptions ana/or
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exclusions as may be otherwise set forth in this or
other CHAPTERS of this Regulation.

g. Inpatient: Apprcpriate Level Reauired. Ffer purposes
of inpatient care, the level of institutional care for
which Basic Program benefits may be extended must be

at the appropriate level required to provide the medically
necessary treatment. If an appropriate lower level

care facility would be adequate but 15 not available

in the general locality, benetits may be continued 1n

the higher level care facility but CHAMPUS institutional
benefit payments shall be 1imited to the reascnable

cost that would have been i1ncurred 1n the appropriate
lower level care facility, as determined by the Director,
OCHAMPUS (or a designee). If 1t 1s determined that

the 1nstitutional care can reasonable be providec 1n

the home setting, no CHAMPUS institutional penerits

are payable.

The intent of the funding l1imitation in Public Law $7-377 was

clearly to 1mpose additional restrictions on CHAMPUS coverace.
Therefore, the CHAMPUS 1mplementing guidelines were Pased on the

Senate Report language of “"extraordinary circumstances"” for interpcreiail
of the phrase "medical or psychological necessitigs” on wnich

Public Law 97-377 concitioned the granting of a waiver of the

60-day coverage limitation. As a result, the Director, OCKIMPUS,

1ssued the follcwing 1nterim guidelines on Decewber 26, 18237,

for waiver of the 60-day 1npatient limitaticn

¥a. The Director, OCHAMPUS, w11l grant ccverage
in excess of 60 days of inpatient mentzl neazitn
services 1n a calengar year, only 1f the Directer
finds that:

1. The patient is suffering from an acute
mental disorder or acute exacerbation of a
chronic mental disorder which results 1n the
patient being a significant danger to self

or others; and the patient requires a type,
level, and intensity of service that can only
be provided 1n an npatient hospital setting;
or

2. The patient has medical complications;

and the patient requires a type, level, and
intensity of service that can only be provided
1n an 1npatient hospital setting." (See CHAMPUS
Policy Manual, chapter 1, Sectien 1i, page
11.1.1, December 29, 1982.)

As set forth 1n these guidelines the concepts of “extraordinary
circumstances” and "medical or psychological necessities” have

been 1nterpreted and equated by tne Director, CCHAMPUS, as requiTing
an acute mental disorder presenting a significant danger to the
patient or others and, i1n addition, the condition must require

the type, level, and intensity of service that can be proviced

only 1n an 1npatient hospital setting.
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In March 1983, OCHAMPUS revised the guidelines to the fclicaming
"a. The Director, OCHAMPUS, taking into account

the findings of professioanl review, will

grant coverage 1n excess of 60 days of i1npatier:

K, mental health services in a calendar yvear

1f the Directar finds that.

"1. The patient 1s suffering from an acute
mental disorder or acute exacerbation of a
chronic mental disorder which results i1n the
patient being put at significant risk to self

or becoming a danger to others; and the patient
requires a type, level, ano intensity of service
that can only be provicded in an 1npatient
setting; or

.

"2. The patient has medical comolications,
and the patient requires a type, level, ana
intensi1ty of service that can only be prowiced
1n an inpatient setting."

The revision from “the patient being a significant cancer

2

0 0s
or others” to "the patient being put at significant risk 0 s2.°
or becomina a dancer to others™ 15 c¢eemad o be minor morcs— i~ m<
whicr goes not chance the overall concept  The two versicas er2

considerec essentially equal 1n tneir require~ents.

In the present appeal, the Medical Director, CCHAMPUS, 1n 2ot~
of his opinions (£xhibits 14 ana 19), agreec trat the firse
days of inpatient psycniatric hospital care were meadicaliy r

2sess51”
and &t the appropriate Ytevel of care °n accorcance with 2o 2210 3-
Chapter I! 5 13 , Chapter [l 5 104, Chapter IV G.1., and (-aczer
IV.G.3. Sigmificant. however, 1s that the efficacy of the overall
treatment for the beneficiary was questicned by the geer revizwars
(Ex.%) and summarized by DOr Rodriguez {Ex. 14), wherein he statec

that there was an “oversight in not prescribing or ruling out

the need for redicaticn .. 1t 1s reasonable to question the zcecuac:
of the treatment plan " The reascns as to why antidepressant
medication was not tried until nine waeks after the patient =as
hospitalizzed, 1s not prcperly addressed 1n the record. On :ne
Ac¢mission hote (Ex.16.p 50) the Working treatment Plan begirs

with "Evaluate for possible medicaticn.” The only explanaticn
offerea by the Provider as to the deiay in a trial of medicaticn

1s found 1n Exhibit 17 page 2 wherein the Provicer stated:

"Philosopnically, our facility believes in
medication at miniral levels and only where

strongly 'ndicated. It 1s felt that medication

was not indicated until this juncture in treatrent
due to patient's sustained 1rr1tab111ty, aggression,
ana mood swings."

During the Hearing, the mother of the beneficiary testified :1-at
antidepressant rmedicalion was not tried because there was concarn
as to possible adverse effects due to the fact that the patiers
also takes sei1Zure mearcation However, 1t seems unlikely t-az
the risks attencant to 4 trial of antidapressant redication wou.c
have deterrec sucn treatment 1nasmuch as the patient could re

-16-
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very closely monitored n the intensive inpatient settirs.
the weekly Therany Notes nor the Daily Unit Notes mare arsv r
to any "evaluation for possible medication” unti]l June 27, »n
the possibility of medication was first addressed. Within :
weeks of the acminmistration of medication, the patient's -5
as stated i1n her testimony, recognized significant behavic-
and attitudinal 1mprovement 1n her son.

La
27
~no
nd
2

fv ro

The APA peer reviewers and the Medical Director, QCHLVPUS,
that 1npatient psychiatric hospitaiization beyond the bQi~ c:
was not warranted as the beneficiary was not suffering Trcm e
acute mental disorder or acute exacerbation of a chronic -zn:

<

-

disorder which resulted 1n his being put at a signifticant

The record does not support the contention of the Provicer z-¢
Sponsor that the beneficiary posed a significant dangersris. <
himself or others at or about the 60th day of hospitalizaz:cn.

The parents of the benericiary testified that they believec =iz

the beneficiary was still presenting a substantial risk, escsz-2""

to the mother, at or about the 60th day of hospitalizetion. “-z
rasgin

mother testified that, as the main object of her son's past 2:cz
she was best 1n a position to judge his aggressive status z2: <-
pertod of time 1n question. She stated that she cculad sersa,
even by his "look" that he was sti1ll a danger to her at cr zrc.-:Z
the €0th day of hospitalization. She testified that 3% was = e
two weeks prior to her son's discharge that she noted a s:ic~- 7 z:=2
improvement in the latter's behavior and attitude.

of benefits beyona 60 days, dated February 28, 1954, usec :
following examples of tre beneficiary's behavior tc sscocr: = 3
theory that the latter was a risk/danger to self and ocirers

or about the 60th day-

1. "When the therapist confronted the patient's
avoildance and attempts to focus on 1ssues..

the patient's mood and attitude chage. There
becomes 1ncreased limit testing, non-compliance
and soft aggresston.”

2. "...the patient displayed that he could
not follow the rules of the playroom (1.e.,
not be destructive of property, the patient
hitting punching bag against Playroom window."

3 "In Cool Down Room during therapy patient -
showed poor management of behavior, i1ncreased

amouat of 1imit testing, and non-compliance

(1.e., wrating on wall, pulled at therapist's

tie, put shoes on therapist's pants, threw

therapist’'s pen)."

4. "...patient made verbal threats to kill}
some staff and shouted obscenities from the
Cool Down Room. If this 1sn't being a dancer
to self or otners, | don't know wnat 1s5."

5. "...slarming and banging bathroom door ..
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whistling and singing uncontrollably .. »21l:ng,
bangirg, and his behavior escalated "

(Ex 17,pp.152)

uy

The 4PA peer reviewers (Ex. 6 pp.447) noted that trere was not -
sufficient documentation to support that the patient was a sicmificant
risk/danger to himself and others to warrant a waiver or tre 63

day limitation on inpatient psychiatric hospitalization. The
fedical Director, OCHAMPUS, n addressing this 1ssue, statag tres,
"The patient does present aggressive behavior which 1s ccnsicereag
a risk situation, but an acute inpatient psychiatric setiinc is
not the level of care for which this behavior can be treztsz.”
(Ex. 14, p.1) In ms subsequent medical opinion, Or. Racris.ez

stated:
"The behaviors were amenable to structured
intervention(s) by the staff, and did not
reflect a clear and present ‘danger to self
or others', althougn a potential risk micnt
have been construed by the starf. whetner
a vercal threat to ki1l others, 1n the ccntex:
of his previous aggressive gestures and threa:s,
would constitute a significant risk must e
left to professional juaagment. [t has been
the position of the AFA peer reviewers ang
me that the medical records do not 1ndica:
that this peneficiary's conaition, on or z
the €0th cay, ccnstituted a significant r:
which regquired the acute psychiatric ingat
level of care." (Ex 19, p.1)

2
o0u
SK
Yer

~r

0ASD (HA), Fi1le 82-33 15 a precedent:al Final Decis:cn accrassirg
tne cecree of risk reqguired to meet the significant risnszarczer
guicelines for cranting a waiver of the 60 day limit  [n trat

case, the Hearing Officer adcoted a standard of suiciceil or -=o=icical
benavior of a floridly psychotic beneficiary. The cecision stzzes
that a significant risk/danger could also be posea bv less i-an
suicigal or homicidal behavior  The opinion, on page &, states:

"A more general stancard, applied on a case

by case review, would be a current risk of

serious harm to self or others that requires
1npatient hospital care. It 1s, of course,
tncurdant upon the appealing party to _Gerons:rate
the patient represented such a risk that caoule

not be treated 1n other than an acute levei."

In the present case, the Peer Reviewers and the OCHiMPUS Madical
Director concurred thzt the potential risks presentsa by the benericiary
could have been adequately addressed 1n partial hosaital:zaticon

or Resigential Treatment Center care. The Medical Jirector, CCHAMPUS,
concluded that ceriogrc anger outbursts, threats, 1:irmit testing

and a verpal threat to ki1l did not constitute a significant present
risk/danger to self or others, and neither the recora nor the

testimony supoorted the contention of the Provider arg Szcnscr

that on or about the 60th day, the beneficiary was placeag at sianificant
risk/danger to self or others which could not be treatea 1n orther

than an acute leve There 15 no evidence of any real suic<cal

or homicidal threat on or around the 60th day of care. The treating
therapist uses examples of 11t testing, non-compliance. wrat

he terms "solf aggression”, and verbal threats t0 suoport his

theory of risk/danger to self or others at cr about zne ¢0th cay

of care. These tehaviors are not considered by the ceer reviewers
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to constitute a risk/danger situation .

The Hearing Officer finds that the record and the testimony 1n

this appeal do not document that the beneficiary was a significant
danger or risk to himself or others at or around the 60th aay

of i1npatient care and, at that time did not require the type,

level and intensity of an 1npatient setting. Therefore, the reco-c
does not document that the criteria for waiver of the 60 day i1noatien:
psychmatric limitation have been met and CHAMPUS coverage of the
beneficiary's inpatient care beyond 60 days in calencar year 1933
should not be authorized.

APPROPRIATE LEVEL OF CARE

Under the Department of Defense Regulation 6010.8-R, Chapter IV,
B.1.g. (quoted on pages 14 and 15 hereof), CHAMPUS benefits may
be extended for i1nstitutional care only at the appropriate levei
required to provige the medically necessary treatment.

Medically necessary 1s defined in Dol 6010.8-R, Chapter [I,B8.104
{quoted on pate 14 hereof).

In the context of 1npatient mental health care, the CHAMPUS guidelines
for granting a waiver of the 60 day per calendar year limitation

based on "medical or psychological necessities” require a finding

that the patient has an acute mental disorder or medical complicztien
ang that:

"...the patient requires a type, level, and
intensity of service that can only be provided
in an 1npatient setting.”

It was tbe opinion of the peer reviewers that the beneficiary
did not require 1npatient hospital care but did require only resicdentie
treatment center care or partial hospitalization. (Ex.6 pp.588)

Or. Rodriguez, in hi1s medical opinion of September 26, 1983, stated.

"A residential treatment center 1s considered
by APA reviewers and by me to be adequate

and preferred for long-term care such as that
needed by this beneficiary. Acute psychiatric
inpatient care 1s not considered medically
necessary or appropriate beyond 60 days."

(Ex. 14, p.1)

In hi1s Jetter to OCHAMPUS dated February 28, 1984, Mr. Martin,
the Primary Therapist stated-

"1 don't know of any restdential treatment

centers who would take patients at this point

1n treatment who showed this type of uncontrollable,
aggressive and non-compliant behavior. [t

1s this benavior that indicates a need for

intensity security and structure of an inpatient
setting.. "

“The additional 30 days was needed 1n order

to help stabilize the pattent so he could

be referred to a residential treatment center.

Due to the lack of progress... the patient

was nol 1n a condition to actually be transferred.
In fact, patient was denied admission to the
residential treatment cernter of the Community
Health Center 1n Xorfolk, Yirginia."
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Tn her testimony, the mother of the benefkciary statec¢ 142t she eisc
1nto an RTC 1n Fortsmouth, Virginta. She stated that sne was
notified a few days arfter her son was discharced t0 horme tnat

the latter could enter the RTC 1n Portsmouth, but she ceciZed -
that 1t would be more beneficial to her son to allow him Lo try

to manage at hone.

In his March 5, 1984, Medical QOpinion, Dr. Rodriguez cemrented.

The 1n1tial and additional documentation assumes
this facility, as an (acute) psychiatric 1npatient
treatment setting, would be the most approoriate
level of care, since the assumed state of
dangerogusness could not be adequately contained

or treated 1n a residential treatment center
facility. Mr. Martin 1s unaware of any RTCs

which would have accepted such a patient mamifestirg
“uncontrollable, aggressive, and non-comdilant
behavior." Thus, no ‘back-up facility nas

been considered.’ This was an unfortunate
gecision based on an errontous assumption.

The APA peer reviewers and [ are well aware

of several RTCs 1n the Eastern Virginiaz area
-within reasonable proximity of the family's
resicence - that routinelv admit patients

with stmilar signs anc sywptoms of e~ot cnal-benzviorz!
disorcers such as this benefiCiary manifeste

at the tiTe of the period 1n question. Thus,

the 1npatient level of care provicad by aircst

all CHAMPUS -authorized RTCs - accregited

by JCAH uncer the same program criteria as

acute ynpatient psycniatric facilities - would

be consicered adequate to provide suTficient
intensity and ccmprenensiveness of professicnal
services to reet this beneficiary's treatwent
needs It snould be underscorec¢ that the

delay (nine weeks after hospitalization) 1in
administering a couse of antidepressant redication
may well have 1imited the efficacy of the
inppatient treatments provicded. This celay

1s appropriately questioned by the APAreviewers
and me since the patient's 'mood swings, irritability,
and attentional problems’ had been manifested

for several years prior to his admission.
Medication may well have been the key factor

that finally resulted 1n his being able to
function outsicde of the inpatient level of

care, not the 'additional 30 days of outpatient
(sic-1npatient) 1ntensive treatrent' at the
facility "

The Hearing Officer finds that 1npatient hospital care received

by the beneficiary after the 60th aay of care during calencar

year 1983 was above the appropriate level of care. The beneficiary
after the 60th day of care, didnot reguire the type. level, and
intensity of services that could only be provided 1n an incatient
setting. Almost all CHAMPUS-authorized RTCs would have besn acequate
to provide sufficient 1ntensity and comprehensiveness of professicnal
services to meet the beneficiary’'s treatrent needs{see quoie “rgm

Dr. Rodriguez, above). There were several RTCs 1n reasonable
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proximity to the family's residence which routinely acmitted patier:s
with similar sywptews of emotionai-beravioral disorcers sucn as
were manifested by the bereficiary curing the time i1n question.

Due to the finding that the beneficiary's 1npatient hospitalizaticn
beyond 60 days 1n calendar year 1983 exceedea the CHAMPUS lTimytazio-
ana cost-sharing fcr care beyond the cOth dav 15 not autnorizeg,

all services ang supplies relatea to tne noncovered treatTent

are excluded from CHIMPUS coverage.

CHAMPUS requlation Do06010.8-R, Chaoter IY,G.3., specifically
excluded "services and supplies related to 1npatient stays n
hospitals or other authorized 'nstitutions above the appropriale
level requirea to provide necessary meaical care.”

SECONDARY ISSUES

TS

1 WHETHER TH
ARQUND THE ¢

The peer review psychratrists and the Medical Director, QCHAMPYS,
founa that there were no medical cermplications which would have
required that the beneficilary remain an i1npatient beyond tre i1nili2
60 davs of ceare The medical record anc tne testimony are also
cevold of any evidence to sydzoOrt extendeg i1npatient care b2ycnc

60 days due to meaircal complications.

»

The Hearing 0fficer finds that there are no redical comolicat:isns
at or arcung the €0th day of hespitalization wnicn would require
extended care reyonc tJ days

.
r

2 WHETHER THZ ©136~ 20 DAvS OF [P
MES,CALLY NECESSIRY AND AT THI «rF

Medically necessary services and supolies reguired 1n the diracnosts
or treatment of disease, injury or 1liness may be cost-shared

under the ChAMPUS 3asic Program subject to all applicable exclusiens
and limitation, pursuant to $obE010.S-R, Chapter [V, A.l.:

“"Scooe of benefits " Subject to any and

all epplicaedle cefiniticns, conditions, limitations,
and/cr exclusions speci1fied or enumerated

in this regulation, the CHAMPUS Basic Program

will pay for meaically necessary services

and supcplies required 1n the diagnosis and

treatment of 11lness or njury, including

maternity care. Benefits include scecified -
medical services anc supplies provided to

eligible beneficiaries from authorized civilian
sopurces such as hospitals, other authorizec
institutioral provicers, physicians and other
authorizeg 1ngividual professional providers

as well as professioanl ambulance service,
prescription drugs, autharized medical ang

rental of curable equipment."”

Medrcaliecessity anc Appropriate Medicel Care are defined 1n Dod
6010.8-R, Chapter [1.5.104 and B.14 respectively (as quoted on

page 14 hereof) Appreoriate medical care 1s 1ncluded 1n the

concept of megircal necessity and 1s defined n DoD6010.8-R, Chapter
11,B.14.¢c {as quoted on page 14 hereof), as the medical environment

1n which the medical services performeag are at the level adeauate

to prcvide the reguirea meaical care. Treatment that 1s not ~edrcally
necessary 1s excluced from the CHAMPUS Basic Program pursuant
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to DoD 6010 8-R, Chaoter IV.G.1. and G.3. (as quoted on pac2s
14 and 15 hereof)

Dr. Rodriguez, 1n his medical opinions (Exhibits 14 and 19), ~nite

not stating affirmatively that the first 60 days of care were
medically necessary and at the appropriate level of care, did
state that:

"Acute psychiatric inpatient care 1s not considersc
medically necessary or appropriate bevond
60 days." (Empnasis added) (Ex.14,p.1)

The Hearing Officer finds no evidence 1n the record or 1n the

testimony to 1ndicate that the first 60 days of inpatient psychiatric
hospitalization was not medically necessary or above the approor-ate

level of care. Therefore, cost-sharing for the first 60 aays
of inpatient psychiatric hospitalization was properly authorizea

SUMMARY

In summary, it 1s the Recommended Decision of the Hearing (ffiza-
that the first 60 cdays of i1npatient hospitalization in calercar

year 1983 were medically necessary and provided at the apprcoriati2
institutional level of care. Further, the Hearing Officer recc—r

ent

that 1npatient psychiatric care beyond 60 days shculd not Se ces:i-sra

because the beneficiary did not meet the requirerents for waiver
of the 60 day calencar year 1imitation. The recc~mencazion 1s
based on the findings that

1 The beneficiary was not suffering from

an acute rental disorcer wnich resultec 1n
hi1s being placed at a significant risk/cancer
to himself or otrers at or around the 60:n
day of hospitalization.

2. Tre beneficiary did not suffer any rmedical
complications at or around the 60th day of
hospitalization.

3 The beneficrary did not require the type,
level and intensity of services that could
only be provided yn an 1npatient hosoital
setting, but could have been treated 1n an

RTC after the first 60 days of hospitalization.

Also, 1t 1s recormended that because inpatient care beyond 60
days 1s not authorized, that all services, 1ncluding 1npatient
individual therapy, related to inpatient care n excess of &0
days should be excluded from cost-sharing.

The Hearing Officer Recommends that the Formal Review Decision
to deny the waiver of the 60 day 'npatient limitation , cated
October 27, 1982, be upheld
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T Suzapne 5. macner
Hearing Officer
Dated. March 14, 1|
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