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This is the FINAL DECISION of the Assistant Secretary of
Defense (Health Affairs) in the CHAMPUS Appeal OASD(HA) Case File
85-01 pursuvant to 10 U.S.C. 1071-1092 and DoD 6010.8-R,
chapter X. The appealing party is the CHAMPUS beneficiary who
was represented by her mother. The appeal involves the denial of
CHAMPUS cost-sharing of inpatient psychiatric hospitalization and
related care at the Truckee Meadows Hospital after the first 60
days of care (June 7, 1983, through August 23, 1983). The amount
in dispute is approximately $30,860.00.

The hearing file of record, the tape of oral testimony and
the argument presented at the hearing, the Hearing Officer's
Recommended Decision, and the Analysis and Recommendation of the
Director, OCHAMPUS, have been reviewed. It is the Hearing
Officer's recommendation that CHAMPUS cost-share the first 60
days of hospitalization and related medical services (April 8,
1983, <through June 6, 1983) and deny the remaining inpatient
psychiatric hospitalization and related medical services (June 7,
1983, through August 23, 1983). The Hearing Officer found the
care after June 6, 1983, was above the appropriate level of care
required for medically necessary treatment and the beneficiary
was not a significant risk to herself or others and did not
require an acute inpatient setting after June 6, 1983. The
Hearing Officer also recommended that CHAMPUS cost-share the
reasonable charge which would have been incurred at a residential
treatment center and one session of family therapy per week and
one session of individual therapy per week from June 7, 1983,
through August 23, 1983.

The Director, OCHAMPUS, partially concurs in the Recommended
Decision and recommends adoption of the Recommended Decision as
the FINAL DECISION to the extent cost-sharing the inpatient
psychiatric hospitalization from April 8, 1983 through June 6,
1983, 1is approved, and cost-sharing inpatient psychiatric
hospitalization from June 7, 1983, through Augqust 23, 1983, is
denied. The Director, OCHAMPUS, recommends rejection of the
Hearing Officer's recommendation to cost-share the reasonable



charge which would have been incurred at a residential treatment
center, and family and individual therapy from June 7, 1983,
through August 23, 1983. The Director, OCHAMPUS, recommends
issuance of a FINAL DECISION which rejects the Hearing Officer's
recommendation to cost-share the reasonable charge which would
have been incurred at a residential treatment center and family
and individual <therapv from June 7, 1983, through August 23,
1983, as neither the regulation or statute allow CHAMPUS
cost-sharing of care at a residential treatment center under the
circumstances of this case nor cost~-sharing of care related to a
noncovered service.

Under DoD 6010.8~R, chapter X, the Assistant Secretary of
Defense (Health Affairs) may adopt or reject all or a portion of
the Hearing Officer's Recommended Decision. In the case of
rejection, a FINAL DECISION may be issued by the Assistant
Secretary of Defense (Health Affairs) based on the appeal record.

The Assistant Secretary of Defense (Health Affairs), after
due consideration of the appeal record, concurs in the
recommendation of the Director, OCHAMPUS, to deny CHAMPUS
cost-sharing of the reasonable charge which would have been
incurred at a residential treatment center and individual and
family therapy from June 7, 1983, through August 23, 1983. To
the extent the Hearing Officer's Recommended Decision is
inconsistent with this determination, it is rejected.

The FINAL DECISION of the Assistant Secretary of Defense
(Health Affairs) is, therefore, to allow CHAMPUS cost-sharing of
the appealing party's claims for the inpatient psychiatric
hospitalization from April 8, 1983, through June 6, 1983; deny
CHAMPUS cost-sharing of the inpatient psychiatric hospitalization
from June 7, 1983, through August 23, 1983; deny cost-sharing of
one family therapy session and one individual therapy session per
week from June 7, 1983, through August 23, 1983, and deny CHAMPUS
cost-sharing of the reasonable charge which would have been
incurred at a residential treatment center £from June 7, 1983,
through August 23, 1983, The determination to deny inpatient
psychiatric hospitalization from June 7, 1983, through August 23,
1983, is based on the findings that, (1) the care for this period
was above the appropriate level of care required for medically
necessary treatment; (2) the beneficiary's mental disorder did
not result in significant risk to herself or others and did not
require a type, level, and intensity of service that would only
be provided in an inpatient setting. The determination to deny
cost-sharing of the reasonable charge which would have been
incurred at a residential treatment center is based on the
statute limiting inpatient psychiatric care to 60 days unless the
appealing party qualified under one of the four exemptions to the
60-day limit. The appealing party does not qualify under one of
these exemptions to the 60-day limit; therefore, CHAMPUS cannot
cost-share the reasonable charge which would have been incurred
at a residential treatment center. Because the care provided
from June 7, 1983, through August 23, 1983, 1is a noncovered
service, CHAMPUS cannot cost-share the individual and family



therapy because these services represent care related to a
noncovered benefit.

FACTUAL BACKGROUND

The beneficiary, the daughter of a United States Coast Guard
Commander, was hospitalized at Truckee Meadows Hospital on
April 8, 1983, with a diagnosis of Dysthymic Disorder and
Borderline Personality Disorder. CHAMPUS cost-shared the first
60 days of care from April 8, 1983, through June 6, 1983.
CHAMPUS denied cost-sharing of the remaining period of
hospitalization from June 7, 1983, through discharge on
August 23, 1983,

The Hearing Officer's Recommended Decision describes in
detail the beneficiary's medical condition, the events leading to
the hospitalization, and the course of treatment. Because the
Hearing Officer adequately discussed the factual record, it would
be unduly repetitive to summarize the record, and it is accepted
in full in this FINAL DECISION. The Hearing Officer has provided
a detailed summary of the factual background, including the
appeals that were made and the previous denials, and the medical
opinion of the OCHAMPUS Medical Director.

The hearing was held on August 20, 1984, before learing
Officer Hanna M. Warren. Present at the hearing were the
beneficiary's mother, her stepfather, Jim Lippert, Ph.D., and a
representative from OCHAMPUS. The Hearing Officer has issued her
Recommended Decision and issuance of a FINAL DECISION is proper.

ISSUES AND FINDINGS OF FACT

The primary issues in this appeal are (1) whether the
inpatient care provided from June 7 through August 23, 1983,
satisfied the requirements for waiver, and (2) whether the
inpatient care subsequent to June 6, 1983, was provided above the
appropriate level of care. A secondary issue is whether CHAMPUS
can cost-share the reasonable charge which would have been
incurred at a residential treatment center from June 7, 1983,
through August 23, 1983, and individual and family therapy for
the same period.

With respect to the first issue, the Hearing Officer in her
Recommended Decision correctly stated the issue and correctly
referenced the applicable 1law, regulations, and a ©prior
precedential FINAL DECISION in this area (OASD(HA) Case File
83-54, dated March 1, 1984).

Title 10, United States Code, Section 1079(a) (6) states
that:

"Inpatient mental health services may not
(except as provided in subsection (i) be
provided to a patient in excess of 60 days in
any year."



Subsection (i) sets forth the four exceptions to the 60-day
inpatient psychiatric limit as follows:

" (i) The limitation in subsection (a) (6)
does not apply in the case of inpatient
mental health services--

(1) provided under the proéram for
the handicapped under subsection {(4);

(2) provided as residential
treatment care;

(3) provided as partial hospital
care; or

(4) provided pursuant to a waiver
authorized by the Secretary of Defense

because of extraordinary medical or
psychological circumstances that are
confirmed by review by a non-Federal health
professional pursuant to regulations

prescribed by the Secretary of Defense."

{NOTE: Prior to October 1, 1984, this
limitation was contained in the
Department of Defense Appropriation
Act of 1983 (Public Law 97-377,
section 785).)
Clearly, the beneficiary does not qualify under exemptions
(1) and (3). The CHAMPUS <criteria for waiver based on
extraordinary circumstances requires the beneficiary to be a
significant risk to herself or others around the 60th day of
hospitalization. The Hearing Officer found the record does not
document the beneficiary was a significant risk to herself or
others or required the type, level, and intensity of acute
inpatient care during the period in issue. Consegqguently, the
Hearing Officer recommended that CHAMPUS deny cost-sharing of the
inpatient psychiatric hospitalization beyond the 60th day.

I concur in the Hearing Officer's findings and
recommendations. I adopt the Hearing Officer's findings and
recommendation on this issue as the FINAL DECISION in this
appeal. However, I reject the learing Officer's recommendation
that CHAMPUS cost-share the reasonable charge which would have
been incurred in a residential treatment center from June 7,
1983, through August 23, 1983. The statutory provision quoted
above clearly 1limits CHAMPUS <cost-sharing to enumerated
exceptions. There is no exception for inpatient hospitalization
where a residential treatment facility is not available in the

general locality. Inpatient care, ". . . provided as residential
treatment” is an exception; however, the care herein was provided
as acute hospitalization, not residential treatment. The

beneficiary must be admitted to a residential treatment facility
to meet the exception. To allow cost-sharing of acute inpatient
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care as if it was provided in a residential treatment center
would not be in accordance with the statutory provision. The
regulatory exception allowing cost-sharing of inpatient
hospitalization if no lower level of care facility is available
(DoD 6010.8~Rm chapter IV, B.l.g.) is superceded by the above
quoted statute for inpatient psychiatric care.

Similarly, I must reject the Hearing Officer's
recommendation to cost-share the individual and family therapy
provided June 7 through August 23, 2983. Again, the statute
makes no exception for these services provided during the
unauthorized inpatient stay, and the services are further
excluded from CHAMPUS coverage under DoD 6010.8-R, chapter IV,
G.66., as services related to a noncovered condition or
treatment.

The Hearing Officer found the inpatient care subsequent to
June 6, 1983, was above the appropriate level of care. I concur
in and adopt this finding. The appeal record does not establish
that acute care was required, or that care could not have been
provided in a residential treatment center.

SUMMARY

In summary, the FINAL DECISION of the Assistant Secretary of
Defense (Health Affairs) is to authorize CHAMPUS cost-sharing of
the inpatient psychiatric hospitalization from April 8, 1983,
through June 6, 1983, and to deny cost-sharing of the inpatient
psychiatric hospitalization, including professional services,
from June 7, 1983, through August 23, 1983, and the beneficiary's
request for a waiver of the 60-day inpatient psychiatric care
limitation. This FINAL DECISION is based on findings the
beneficiary was not a significant risk to herself or others and
did not required the type, level, and intensity of service of an
inpatient (acute) setting during the period in issue, and that
care subsequent to June 6, 1983, is above the appropriate level
of care. The Hearing Officer's recommendation that CHAMPUS
cost-share the reasonable charge which would have been incurred
at a residential treatment center for the period of June 7, 1983,
through August 23, 1983, is rejected. 1Issuance of this FINAL
DECISION completes the administrative appeals process under DoD

6010.8-R, chapter X, and no further administrative appeal is
available.

NN/, -

Vernon Kenz}e
Acting Principal Deputy Assfistant Secretary
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RECOMMENDED HEARING DECISION

Claim for Benefits unaer the
Civilian Health & iMeaical
Program of the Unifarmea Services
(CHAMPUS)

Benefichary:
Sponsor:

Sponsor's SSN:

This is the recommended cecision of CHAMPUS wnearing Officer
Hanna M. Yarren 1n the CHAMPUS appeal of , anaga s
authorizea pursuant to 10 U.S.C. 1071-1089 ana uoU 6010.3-R,
Chapter X. The appealing partv 1s the mother or the teenage
beneficiary, The appeal involves the
denial of CHAMPUS cost snaring for inpatient psychiatric nospi-
talization ana related care 7rom June 7, 1983 t> gischarge on
August 23, 1983, from Truckee Meagows Hospital, Reno, !lavaaqa.
The amount in aispute 1s approximately 325,350.50 Tor care at
Truckee Meadows Hospital ana ,5,310 for services cillea ..
Stuart M. Wyckoff, #.0. These amounts were ootainea 0y ''s.
Stevens subsequent to the nearing (Exhibit 39). DOr. Uyc.orff
aagvised her he had only been paid for services tarougn ilay,
1983. His bill for June was 52,145 (Exhabit 1, page 13) and fcr
July was $2,165 (Exhibit 1, page 13). There 1s no statement 1n
the hearing file for services in Augqust ana [ calculatea 31,500
due for 3 weeks care at nis usual cnarge of 1500 & week. <Some
of the care billed by Or. Jyckotrf .as rendered o, Or. Jinm
Lippert, it was revealed at the hearing. [ am nat certain
whether that 1is correct proceadure for 0illing cut it has no
effect on my decision. [ nave asked !'s. Redgig2r to contact Or,

Wyckoff to 1centify and assist nim with the correct 911ling
procegure.

The nearing file of recora has been reviewea alang with the
testimony at the hearing. It 1s the O0CHAMPUS position that the
formal review cgetermination issued January 19, 1984, denying
CHAMPUS cost sharing of the inpatient psychiatric hospitaliza-
tion ana relatea mecical care providea to the beneficiary from.
June 7, 1983 through August 23, 1983 be upheld on the basis the
CHAMPUS Regulation excluaes inpatient psychiatric hospitaliza-
tion beyond 60 days unless certain requirements are met which
have been promulgated by the Director of OCHAMPUS and those
requirements have not been met in this case and, in addition,
the care rendered during that period was above the appropriate
level required for medically necessary care.



A hearing was held on August 20, 1984, before OCHAMPUS Hearing
Qfficer Hanna M. Warren, the beneficiary's mother, her step-
father, and Jim Lippert, Phd. Linda Rediger éttengesl tne nez-~-
ing representing OCHAMPUS.

The rearing Officer, after due consideration of the appee. .:z-
cora, partially concurs in the recommendation of CCHAMP -

deny CHAMPUS cost sharing but partially aisagrees with t-~c¢ :z2-
ommendation of OCHAMPUS. The recommended decision of the Hear-
ing 0fficer is therefore to allow CHAMPUS cost sharing of ai!
care involvea in this hearing from date of admission on Ap-i°
1983 through June 6, 1983 (60th day) but to deny inpatient acs
pitalization and related care at that level from June 7th ¢
discharge, but to approve CHAMPUS cost sharing during that :
riog at the reasonable cost which would have been incurreg a
residential treatment center.
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FACTUAL BACKGROUND

The beneficiary was 15 years old when she was aamittea on ior-.
8, 1983, to Truckee Meadows Hospital with a diagnosis of
Dysthymic Disorder and Boraerline Personality Disorader. Pricr
to ner hospital admission she had been admitteo to Wittenbur:

Hall, the juvenile detention center in Reno, Hevaaa, arter 2z:-2
taken there by the police. She had become extremely disruc:t-,=z
at home; was xicking ana screaming, ana oroke out a1 w~indow, -2r
mother ana step-father called the police ana she was very -~Z:i-
tile towaras tnem and kicked and screameg at tnem aiso. She .:is
taken to juvenile hall and was there for jJust unader 3 weer se-
fore she was aamitted to the nospital. While sne was in ;uve-
nile hall she was evaluated by Or. Jim Lippert .wno recommengec

she be admittea to Truckee Meadows Hospital. The probaticn
department contacted the hospital and arranged for nher agmis-
sion, which was on a voluntary basi1s ana not under court crcer.
The admitting diagnosis w~as dystnymic cisorder, boraerline per-
sonality disorger, severe psycho-social stressors, ooor lavel &7
functioning. (Exhibit 4).

On June <8, 1983, a request for extenaed inpatient hospitaliza
tion from June 7th, 1983, through October 6th, 1983, was subm
ted to OCHAMPUS (Exhibit 3, page 1). Information wvas request:2
by OCHAMPUS (Exhibit 20) and additional information was provic
including a letter written by Dr, Stuart M. Wyckoff, the benef
ciary's attending psychiatrist (Exhibit 22). He describea the
patient's past treatment history as follows: "The patient has a
lengthy history of psychiatric disability, including poor school
performance, poor choice of friends, resentment of authority,
self-aestructive acting out behavior, depression and low self-
esteem, difficulty getting along with her family, sexual
promiscuity. There have been numerous attempts to help the
patient in the past, including foster home placement, outpatient
group psychotherapy, a group home, a psychiatric hospitalization
for approximately 3 months a year and a half ago, and a residen-
tial treatment center placement for 14 months last year." He
based his request for a 4 month extension of inpatient hospi-
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talization "cn the well documented tendency of the patient tc
use extremeiy poor judgment in stressful situations and to so
poorly contrct her impulses that she repetitively places herself
in positions to be harmed personally, academically, s3c:ally and
familially. Without intensive inpatient psychiatric hosoitali-
zation, it is untikely that the patient will be able to make :ae
types of cnhanges in herself necessary to assure dotn ner 1
Jeing immedgiately and her raking use of less intens®.e *“-23tpent
on an outpatient basis at : later date. The fact tnat t.:c :a-
tient has already been involved in numerous less intensiva
treatment modalities (ana still has serious psychopathology)
attasts to the neea for long-term, intensive inpatient “ospDi-
talizatioa. The patient's extreme difficulty establising trust-
ing relationships with significant adult authority figures, her
poor judgment and impulse control, and her own low seif-esteem
ail preaict (with some assurance) a fairly long, difficult
course of treatment,

I[n this same letter Or. Wyckoff describes nher conailtion and
progress as being more depressed at the time of n1s carresgon-
gence that at the time of her aamission wnich, in nhis cointon,
was "the first indication of real progress in the treatment
program.“ The patient was describea as not particularly ciffi-
cult to manage and overt acting out behavior was not a ma'gr
problem because the patient haa learnea very welil to gefeng
herself using intellectualization ana rationalization wnizn 21lso
rasulted in «eeping others at a distance. “Her suger¥ic:.iic,
and shallowness have been major therapeutic 1ssues n har nGi-
vidual psychotherapy. In 22r Family tnerapy, sne nas >:32n 2es.-
ing with intense primitive rage towardas Soth of her zarents ang
with the relationship between tnis intense feeling ana ner oun
feelings of low self-esteem." He states that her academic func-
tioning has improved in the structurea setting and her ao1lity
to utilize her leisure time has minimally 1mproved. At the time
of this correspondence Dr., Jdyckof?y still feels some concern over
her relationship with peers ana concluaged the patient sti1ll hac
several problems at the 2nd of 60 days of inpatient hospitaliza-
tion which must be improvea before it waould be reasonable to
expect ner to succeed in an outpatient treatment program., She
would "need to be able to tolerate frustration much more appro-
priately ana control her impulses prior to being able to func-
tion 12 a less intense setting without jeoparcdizing ner :ell
being. This will pe accomplished by the behavioral controls of
the unit mileiu with continuous feedback to the patient anout
her behavior and tne effect it has on others and with immediate
ang appropriate rewards and consequences for appropriate behav-
ior. Inaividual psychotherapy will be used to address some of
the propblems she must deal with and group therapy will provide
her some peer feedgback.

The second problem Dr. Wyckoff felt needed to be dealt with
before aischarge was poor use of her leisure time. The hospital
program would help her deal with that because of the diversified
program to expand her leisure interests and skills, increase her
self-esteem ana channel her aggressive drives in a more appro-



priate fashion. Or., dyckoff also felt it was necessary to aa-
aress the patient's intense rage as to both her mother ana
fatnher witn weekly family therapy sessions and individual psy-
chotherapy. The patient's problems with resentment and z.thor-
ity neea2d {0 be cealt with within the behavioral struciure of
the unit anrg in iaaividual therapy sessions in order %o “°-- a
wortable sclution 7for her, Problem No. 5 to be aadresseg wasg
tne patient's depression and low self-esteem, with 2assistz -2 in
inaivigual psycnotherapy and the diversified daily activity
Jrogram on tne ward, The sixth problem was her poor peer rela-
tionsnips anc the need to involve her in daily group psychother-
apy to allow ner to express her feelings and relate to peers in
a8 reciprocol fashion rather than a provocative, seductive nan-
ner, dr. Hyckoff concludes in his letter that the hospital
setting is required; “The request is submitted based on the
finaing that the patient was not able to be successfully treated
in any less intense setting due to the severity of her psycho-
pathology and that she presents a reasonable likelihood of being
aarmful to herself (basea on her extremely poor judgment :ind
impulse control, low self-esteem and lack of regard for ~arsei?)
if untreateo." (Exhibit 22, page 3).

The material submitted in connection with the request for waiver
of the 60 day psych 1imit was sent to tne American Psychiatrac
Association Peer Review Project for raview. The neer reviewers'
comments are contained in the nearing file under zZxnibit 23. 71
response to questions on the raeview form, the r2viewer “Cung zIne
patient's conaition aid not require 234 hour surveillance or
services that could not te rengerea ogn an outpatient dasi1s ar
partial hospitalization. As to the guestion whether Ihe :3-
tient's presenting mental disorger coula be expected to nave a
shorz (30 days or less) ana relatively severe course, the re-
viewer answereg no. In response to the question wnether the
Jocumentation establisnea that the patient posed an 1mminent
risk to self or a canger to others, ihe raviewer 2answeredc no,
*ot imminent®“. No meaical complications were founa by tne
reviewer Jnich would require 24 hour acute inpatient hospictal
services ana active medical treatment ang he founa the record
aia not cocument that the services which were prcvided were of
an intensity and nature that were generally recognizea as 3Jeing
affectively ana safely rendered only in an inpatient hoscital
setting; finaing a more appropriate setting would have been a
residential treatment center. ihen askea if the cocumentaticn
established that the patient could be expected to progress to
aiscnarge or transfer to a lower level of care (partial hospi-
talization, RTC, outpatient) during the period of time in excess
of 60 aays, the reviewer stated the documentation was not ade-
guate and in addition, the reviewer found the documentation did
not establish the reasonableness of the number of days requested
~1th this comment: "This patient clearly needs structure. This
aoes not have to come from an acute hospital. The alternatives
include (1) RTC (2) day treatment. There is no discussion of
the reason for the failure in the prior RTC treatment. It is
unclear as to whether the mother is being helped to structure
the home situation. I[f the patient needed only 30 days beyond



the 60, then an extension would be reasonable. If more time 1s
requirea, it can be provided in an RTC. Since the request is
for an extansion for 4 months it would appear that the R7TC would
be most appropriate.”

The raquest for extended hospitalization was zanied by lett--
catea August 12, 1983 (Exnibit 24). In response to this c:.. al
Dr. Ayckoff again wrote to OCHAMPUS. He asxea for a reconsid-
eration of the denial and s:tatea "The informat:ion :.omitt..
clearly indicatea that the patient had been involvec in numerou.
aifferent forms of treatment over the past several years (in-
¢luding outpatient therapy, brief acute hospitalization, longer
term hospitalization, extremely long term residential treat-
ment)., Despite all these different therapeutic interventions,
the patient remained extremely depressed, mistrustful and re-
petitively self-agestructive. [t w~ould appear to me that this
would clearly indicate that longer term inpatient hospitaliza-
tion was the treament of choice and tnat the necessary services
could adequately only be provided 1n a hospital secting.” He
also pointed out the self-agestructive nature or the patient 2ng
although she was not actively suicigal, she resorts to self-
destructive acting out behavior (substance abuse, sexual prom-
iscuity and dangerous risk taking behavior) to cope with ner
depression ana low self-esteem. He expressed a serijous concern
about her safety on an outpatient basis ana states: "Even if I
agreed that a resigential treatment center would 2e an appropri-
ate alternative (which I do not), that 1s a moot point for two
reasons: there is no residential zreatment centar available in
the Reno area suitable fecr orsviaing appropriace care; sending
the patient away from nome to a suitaole center would eiiminatsa
ény regular family therapy (essential in this case).”

In this same letter Dr. Wykcoff zadresses a more general issue
regarding the 60 day psycniatric limitation ana its inappropri-
ataness as regards acolescents ana their treatment. He states
it is generally recognized 'n Ireating adolescents tnat they are
often not capaole of expressing their depressions ana do not
actively attempt suicige but -nsteaa act out their feelings by
repetitively putting themselves 1n situations in which they can
be narmed or harmful to others. He feels that the CHAMPUS
guidelines now require that they must actually try to xill them-
selves "“before it is recognizea that they are severely distursea
ana 1n need of major therapeutic intervention. In addition, it
ic exceedingly rare ior an adolescent to initially recognize his
or her need for help anag to actively seek that help. Most of-
ten, the agolescent's gestructive acting out behavior is a plea
for intervention which must De recognized by a mature, responsi-
ble adult in the child's environment. [t is not uncommon for
severely aisturbea adolescents to fight against the very help
that they aesperately need for an extended period of time (often
well exceeding the sixty days allottea by CHAMPUS). As I cur-
rently understand the CHAMPUS regulations set forth, it would
appear to me that only adolescents who immediately attempt sui-
cide and homicide and equally quickly recognize their need for



help are eligible to be hospitalized and obtain any therapeutic
benefit in treatment."

The patient's mother also sent a letter asking that the denial
of extended hospitalization be reccnasidgered. . 2 wr3d: -~nat she
and the patient's father were divorced in 1977 anag the patient's
two older sisters went to live with their ~~*hzr i~ f1]ifAr~<a
wnile the patient and a younger brother 1- - 23 “ner
in Virginia. During the two years that followed the divorce,
the patient’'s behavior became increasingly cisturped. She
started smoking marijuana and, because of the cz2terioration in
her benavior, it was decided in the fall of 1979 she would go to
live with her mother. Within the year her behavior in school
“began to be destructive”. In July, 1980, family counseling u.as
startea which her mother said seemed to have no effect. She
then took her to a psychologist but her behavior became even
worse. She was suspended from school twice, once for her di1s-
respectful and uncooperative attitude ana poor school perform-
ance and the second time for intimidating anotner student whecm
she haa beaten up the previous week., The probation uepartment
of Juvenile Court held her in custody for the assault ang also
on two other occasions when she was a runasay. Her mother ge-
scribed nher behavior as totally beyond any contrcl. She refusea
to go to the psychologist, was "dangerously 1nvolvea with Gruus
incluaing LSD, barbiturates and alconol, .ad becor: sexuelly

active and was truant from school a great deal". All . 5 .c-
currea before she was 13 years nld, i ~ch, . ., the ~3:-z2nt
took an overaose of Tylenol ana <t rthat ~int -~2r ~<tiae 72,3
she neeaged institutional care. She was ..acec in a . rouc nome
where she was visited weekly by a County Mentai Heal-n :liacement

worker and received some courseling from the on-cuty social
worker at the home 1n aadition to weekly family; sessions. Duriag
this period she continuea to smoke marijuana ana ./as raped by zan
outsiager. In August, 1981, the mother and sisters movead to San
Diego and the patient ran away from the g¢group ncme ana her
shereabouts were unknown 7or several months. w«when sae was lo-
cated by the police she was committed to a psychiatric hospital
where she remainea for 3 months. From there she went to a resi-
dential treatment center for emotionally disturoed acolescents
in December, 1981. She remainea in the RTC for 13 months ana in
this letter her mother stated: "I felt ~ade a great ceal
of progress auring her 13 months there. She received regular
counseling, both in group ang individual -asis, saw a psychia-
trist weekly ana we had almost veekiy sessions Iogether .ith the
Social Worker. [t was a much more structured 2nvircnmer:, zng
one she needed., [ felt optimistic." In vanuary, 1983, at the
age of 15, she was discharged from the RTC, "primarily because
she had come to a standstill and the general feeling was that a
home environment together with continuea weekly sessions with
ner psychiatrist might prove beneficial. She appeared to be

doing well, but was uncommunicative." Her mother describes the
inciaent which led to her daughter's admission to Truckee Meaa-
ows Hospital: "I couldn't believe it but was still on
‘Self-Destruct‘!" At the time the letter was written (November

19, 1983) the patient's mother was optimistic she had received



the kina of nelp n the hospital which would allow them to nave
some real hope for her treatment on an outpatient basis.

The letters from Or. dyckoff ano the patient's mother, along
with the megical file were submitted to the OCHAMPUS Medical
gireccor, Or. Alex Rodriguez, for peer review. He Tour2 *he
patient was appropriately treated during the first 63 aays of
inpatient hospitalization and that the treatment goals .ere
appropriate. He also found there was nothing in the recora o
ingicatie the patient was suicidal and since 1t was clearly the
intent of Congress to Timit the inpatient level of care for
psycniatric services to 60 days, he agreea with the APA Peer
2eviewer that this patient did"not meet the criteria estaplisnea
by the CHAMPUS policy. She was not a ganger to herself or to
others nor did she have a medical complication that could only
be treated in an inpatient setting. He concluded: “The patient
2id in tact have a bonafide psychiatric disorder that requirec
ssychiatric treatment in some sort of structurea setting and z-e
appropriate level of care after the 60 days of nospitalizaticn
wouia have been a return tc a residential :Zreacment center™,
(Exnibit 28)

The OCHAMPUS rtormal review aecision was issued January 19, 1984
This decision denied inpatient care beyond 60 days because tre
care renderea to the patient did not meet the criteria for ex-
tenged care in that there were no medical complications nor :.as

the patient a risk to herselsy or others at or arouna the c0tn
cay of hospitalization., In acagition, the formal review decision
found the services were ceoove the aoprooriate level requirsd :c:c
provide necessary medical care in that ooth tne APA Peer Re-
viewer ana Dr. Rodriquez found “hat z:n appropriate level after
60 days wouid have been resicentual treatment care rather than
an acute hospital setting. The first 50 days of inpatient hos-
pitaiization ana related necicai care w~ere approved as they wuere

founo to de meaircally necessiry and rencered at the appropriatcs
levet.

[

Upon receipt of tne formai ra2view cecision, the beneficiary's
mother requested a Learing and submittea another letter from Or.
Wyczof? "n which he stateg: "Tne patient w~sas nout adequately 1m-
praved by sixty days -- the same psycnodyanamic factors that
made ner dangarous td nersel? on aamission still existed unt1)
the time of discharge”. HYe also protestea that the decision cia
A0t &dcress tne issue oOF tne vagueness and interpretation of tne
chrase "Jangerous to nerseif ana others”. (Exhibit No. 30).

dpon receipt of the request for hearing, OCHAMPUS wrote to the
Heaical Recoras Department of the hospital and requested pro-
;ress notes, dgischarge summary, consultation reports, admission
summary, lab, x-ray, physician's orders, physician's progress
notes, group and family notes, extendea stay evaluation confer-
ence, other therapy notes and the utilization review committee
review of services, if any. (Exhibit No. 32) Information which
wds dvailable was provided and OCHAMPUS was advised that the



physician's progress notes were included in the multidisciplii-
nary progress notes (Exhibit 33).

This aaditional medical information was again presented to Or.
Rodriquez. In his review he states: "I would concur with Dr.
Wyckoff's evaluation that this beneficiary did havs a sign -
cant emotional disor-er; that was praviously reflected in mv
comments, and that sne was in need of .nat would =< an 31n. “ent
level of care. That is - continuous, supervised, structurea 2¢
hour professional psychiatric care. I would also concur with
the general treatment goals that had been spelled out in the
initial and extended treatment plans."” (Exhibit 35) He has no
question about the professionalism comprehensiviness or inten-
sity of the services provided and continues: “The issue is;
could the care have been equivalently provided ana at a longer
term facility such as a residgential treatment center”. He an-
swers that question yes. He describes CHAMPUS authorized, JAH
accregited, residential treatment centers and concludes :nat
such a facility would be "adequate to meet the psychiatric neecs
of this beneficiary”. He concurs with the APA reviewer 1in tnat
there is no medical evidence, even that additionally sudmittea,
wnich would document that the patient's emotional conaitions
were so severe as to require the acute inpatient level of care.
“In fact she, because of her tnreatening behavior and her ten-
dency to act out was of some risk to herself; however the risxk
was not so great that only the acute inpatient level of care
would be adequate to treat aer. Inpatient level care would in
many facilities, not in all acute inpatient care Ffacilities,
provide a greater ievel orf chemical, physical, ana professional
staffing restraint for a parson who was severely out of control
to impose some real and present danger to nimself or herself,.

In such a setting as an acute inpatient care faciiity, reqular
seclusion and restraint, ~ould be available, whereas a high
level of physical restraint would not generally be possible in
most residential treatment centers ana would only generally be
available in certain 1i1ntansive s2ttings 1n tne acute care 7aci1l-
ity. So, in effect what I'm saying is that only with the excep-
tion of the imminently behaviorally manifest individual who has
significant physical aggressiveness or self-narming behaviors
due to psychotic or other ainags of processes, that w~e would not
consider an RTC able to ranale those situations., This bhenefici-
ary, as [ went througn tnese recoras again tnoroughly, aid not
at any time manifest sucn a state of discontrol, a threat to
herself or others that those cenaviors could not be hanaled in
CHAMPUS RTCs. I would disagree with Or. Wyckoff's summary of 22
August 1983, that the previous RTC was unsuccessful treatment.
It is evident from the record that this beneficiary was success-
fully treatea at least for some period of time before she decom-
pensated, that is to say had a regression in her behavior
following significant family changes which were, in effect due
to a lack of outpatient follow-up. In addition, following that
RTC treatment, she dia manifest some subsequent acting out be-
havior that did initially require some acute inpatient level
care treatment."”



In response to the question as to whether the patient wé&s a
significant ganger to herself and others at approxima:zely the
60tn day of hospitalization, Dr. Rodriquez answered as 73llows:
"1 would ascartain that her behavior as -efleciza in the recorcs
did ingicate that she was a significant risk to herself zna
possibliy a canger to others by virtue cf .er tendenc, to act -ut
against aersel? prim2rily and ~~tentizll t- ce Tttt
towaras others. So, I would ascertein t.at she .. = i -
cant 2aocugn risk that she would have required some supervisec,
structurea 23 hour psychictric care.” Tihe revicwer 7C "2 the
First 80 agays of inpatient care to be megically necessary anag
apprapriate and that the patient haa a significant emotisnal
gisorder that aid require some®intensive and comprenens:ive level
of professional services ana, although he felt that an &argument
could be made she should have been aamitted immediately ta a
residential treatment center, Or. Rodriquez found it was within
the standards of medical care in the Unitea States for ner tc
have been admittea to an acute care facility. He <concl.lec
that, although the first 50 days w~ere necessary ang approor 2
care, that after the 60th day of hospitalizaticn the n3ti&nt
not require the acute inpatient level of care but Zouil ~ave
been treated in an RTC. He &@lso founa she did not have znv
meaical complications requiring continuead 11npatient nosoitz2ln
tion and pointed out that on Congressional .1andate, CcHAM2US ¢
only pay for acute inpatient mentai neal. «care uey2.G .. =iy
in extraordinary circumstances ana concluded tne watlant IiC
meet this criteria (Exhibit 23).
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Or. Stuart Wyckoff wno héa Je2n tne Scher.clary's
sician was unable to attend the hearing vecause 7
surgery. Or. Jim Lippert, & psycnologist, d1d att
16g anag testifiea Or., wyckoff ..as the treating pny
responsible for the wara care, -ncluding group the
also saw the family once & weex in family therapy.
Was seen by Or. Lippert :zs the inagivicdual theraosist
week bDasis. It was Or. Lippert's testimony that, at
the satient was initially evaluatea by nim at juvenile -z
nospitalization was recjamengea the extent of her uncerl,ing
illness was not availabple to them because of her verbal z22i174-
ties to put up a facade .nich mas~ed her true iliness. =2 faj
the real reason Or. Wyc<off anticipatea her stay &s las:iing
only 3 or 4 months originally was because they uaicn't rezlize
how seriously disturoed tne patient was. His opinion w&s tha:
the patient haa been prematurely discharged 7rcn Truckes ‘'eagows
Hospital because just prior to discharge her facade was 7irst
begianing to crumble and some ineaningrul treatment had _zen
inttiatea. He saw her for a brief period of time after gis-
charge as an outpatient but at the time of the hearing sne hac
returned to the same position she was in prior to hospitaliza-
tion ana the level and intensity of the outpatient treatment was
not effective. [t was nhis opinion in his testimony at the hear-
ing that a residential treatment center would not have been
effective because the initial residential treatment center haag
not treated the patient's underlying disturbance but had only
dealt with her at the level she presented herself; with the
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ability to nask her real concerns and feelings. He rejected
aischarge to a residential treatment center for two reasons, the
first was that the patient needed the intensity of treatment
that 1is available only in inpatient psychiatric hospitals ana
felt ner subDsequent regression and deterioration after dischzarge
sugstaatiatvea that concern. The hospital staff ratio is muca
7igner, the nurses are more highly trained, there is more ~z-1-
£aring and intense "pushin:' confrontation in a hospital =-o.: is
not providea in a resjdential treatment center. This allows
them to put pressure on the patient to get benind her facade.
The secona reason he gave was that it was imperative the famii;,
te involved in treatment and since there was no residential
treatment center close enough for the family to be involved, ::
Just would not have been a viable alternative. He said that, :t
or arcund the 60th day of hospitalization, the patient wuas
clinically depressed in response to a question from iMs. l2eqigar
sut stated that at no time had she been on suicide prevent or
one-to-one observation while she was in the hospital. As to
+nether she was a danger to nerself or others, Dr. Lippert t:zs-
tified he gid not feel she was in danger of commiting suicics
Sut that 1s not the typical way adolescents deal with their
Jepression. He felt she was a danger to herself 1n that ner
lifestyle was very self-gestructive for one so young ana that
ner depression was taking the form of acting out. The canqge~ )
herself was her behavior. She was involved in cdrug aouse, poor
relationships with boys, poor school performance, ang her oni,
-o0al was to have a good time, which resulted in cenavior :hat
Was very inappropriate and destructive.

The beneficiary's mother testifiea that ~ithin a very short
perioa of time after her aischarg2 from Truckee Meadows Hospi:ca
the patient was engaging in the same sort of behavior she haa
before hospitilization ana was gretty much right back to where
she haa been before. This is the same pattern that occurred a:
tne end of ner 14 month stay n a residential treatment center
in San Jiego. Her mother zook gZreat issue wita Or. Rodriguez'
statement in Exhibit 35 that the patient nhad been successfully
treated in a residential treatment center and that her present’
iliness was decompensation or regression. The mother testifiec
the treatment in the resicential treatment center had not been
at all successful; that she was discharged in the same condition
she was in at aagmission, only she had learned essentially to
hecome a "con artist"., The reasan she was dischargea from the
PRTC was that the psychologist, the social worxer, the counsel-
ors and the psychiatrist who were seeing her all felt no pro-
gress was being maade and that maybe aischarge. to her home would
nelp ner while she continued to see Or. Charles Marsh, the psy-
cniatrist who nhad been seeing her on an outpatient basis during
ner RTC stay. She testified that within 2 weeks of discharge
her daughter was back on drugs, having school problems, running
away, etc.; even though the family was going for counseling.
Her mother testified that because of the premature discharge
from Truckee Meadows, necessitated 2oy the denial of CHAMPUS
benefits, that the patient was back where she had been prior to
hospitalization. Both she and her husband were of the opinion



that the patient was a danger to others, especially to hner
mother. She was capable of hurting people and had assaultea =ar
mother since her discharge,

ISSUES AND FINDINGS OF FACT

The primary issue in dispute is whether the care providea the
appealing party was provided at the aoprcpriate leve: for 2i-
cally necessary care and wnether the reaquirements of the CHAINPYS
criteria were met for extension of psycniatric hospital beneric:s
beyond 60 days. Secondary issues which w111 be adaressea in-
clude the issues of related care and burden of 2vigence.

Chapter 55, Title X, United States Code, authorizes a nealth
benefits program entitled Civilian Health and Medical Program 37
the Uniformed Services (CHAMPUS). The QOepartment of QJefense
Appropriation Act of 1979, Public Law 95457, aopropriated funcs
for CHAMPUS benefits ana contains certain limitations which ngv
appeared in each Department of Defense Approdrilaticn act sincs
that time. One of the limitations is tnat CHAMPUS s cronion
from using appropriated funas for "...&ny service or sugply
which is not meaically or psychologically necessary t2 orevenst,
aiagnose, or treat a mental or shysical 11lness, injiry or pocCy
malfunction as assessea or diagnosead by 3 pnysician, Zentist, or
clinical psychologist..."
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Department of Defense Requlaticn DoD 6010.3-R was 1ssued unaer
the authority of statute tc establish policy ang vroceaures 7or
the administration of CHAMPUS. The Requiation cascrisces CJHAMPUS
benefits in Chapter IV, A.1 ¢s fcllous:

"Scope of Benefits - Subpject to any ana all
appiicable getinitions, congitions, limitations
ana/or exclusions specified or enumerated in n1s
Regulation, tne UHAMPUS 3asic Prcgram will

pay for meaically necessary services and
supplies regquirea 3in the ciagnosis and treat-
ment of illness or injury, 1ncluding mater-
nity care. Benefits 1ncluce speciFiea

medical services and supplies providea to
eligible beneficiaries from authorized civil-
ian sources sucn &s hospitals, other author-
ized institutional aravigers, physicians and
otaer authorized inaividual professional
providers, as well as professional ambulance
service, prescription drugs, authorized meqi-
cal supplies ana rental of durable equip-
ment."

Chaoter Il of the Regulation, Subsection 8, 104, defines medi-
cally necessary as "the level of services and supplies, (i.e.,
frequency, extent and kinds), adequate for the diagnosis and
treatment of illness or injury. Medically necessary includes
concept of appropriate medical care." Chapter II, B. 14, de-
fines appropriate medical care in part as "That medical care

19



#here the meaical services performed in the treatment of a dis-
ease or injury are in keeping with the generally acceptable norm
for meagical jractice in the United States," wnere “~e provider
is qualifiea ana licensed and "the mea::z1 environ. znt .nere the
meaical services are performed is at the level adequate to pro-
vide the requirea medical care." Chapter IY, parz:r-:3h 3 gro-

vides 1n pertinent part: “In addition to any definitions,
ceguirements, ccnaitions <~d/or limitations 2nuine a::J > 2.
scribed in other Chapters of this Regulation, the following are
specifically excluded from the CHAMPUS Basic Program:

1.Not Medically Necessarv. Services and supplies
#nich are not meailcally netessary for the diagnosis
ano/or treatment of a covered illness or 1in-
jury...

3. Institutional Level of Care. Services and
supplies related tao 1npatient stays in hospi-
tals or other authorized institutions apove
the appropriate level requirea to provide
necessary medgical care...

NHOTE: The fact that a physician may pre-
scribe, order, recommend, or approve a service
or supply does not, of itself, make 1t :ed1i-
cally necessary or make the cnarge an allow-
able expense, a2ven tThough 1t 1s not
specifically listea as &n exclusion.

Chapter IV, B8, specifically covers 1nstitutional denefits ang
proviaes scope of coveragye and exclusions. The requirament af
care renderea at an appropriate ievel is repeated 1n paragrapn
(gl: “"Inpatient: Approonriate Level Recuired. For purposes of
inpatient care, tnhe levei or 1nstitutionai care for wunicn 3asac
>rogram benefits inay be oxtenced must e 4l ¢he appropriate
tevel required to provids the medically necessary treatmenzt,,,"”

On Ja2cemper 21, 1982, :tre Department of Defense Appropriation
Act of 1983 was enacted (Public Law 97-377, 96 Stat. 1930) Sec-
tion 755 of the Act provides as follows:

"Sec. 7385. ilone of the funos approoriated oy this

Act shall be availaole to pay claims for inpatient
mental health services providea undger the Civilian
Aealth and Hedical Program of the Uniformed Services
in excess of sixty days per patient per year.
Provided, that the foregoing limitation shall not
apply to inpatient mental health services (a) provided
unaer the Program for the Handicapped; (b) provided

as residential treatment care; (c) provided as partial
hospital care; (d) provided to individual patients ad-
mittea prior to January 1, 1983 for so long as they
remain continuously in inpatient status for medically
psycnologically necessary reasons; or (e) provided
pursuant to a waiver for medical or psychological



necessicies, grantea in accordance with the finaings
of current peer review, as prescribed in guidelines
estaplisnea &na prcmulgated by the Director, 0ffice
of Civilian dealth ana Medical Program of the
dniformeg Services."

in darch, 1%83 =ne Director, OCHAMPUS, issued the following
guicelines for .aiver of the si«ty-day inpatient limitation:

*32, The Ddirector, JCHAMPUS, taking into account
the findings of professional review, «ill grant
coverage 1n excess of &0 .days of inpatient mental
healith services in a calendar year if the Director
finas that;

“1. The gatient is suffering from an acute mental
disorder or acute exacerbation of a chroni¢ mental
gisorager wnicn results in the patient 2e1nyg put =t
a significant ri1sk £0 self or specoming 1 Jangar o2
sthers; &na tne natient requiras a type, i2vei, zina
intens1:y of service that can oniy be provicea 30
an inpatient setting; or

"2. The natient has n2gical complications:; :nc -nz
patient requires & type, level, ana i1ntensity JF
service tnat can onl, e providea 1I1n &n 11ndatient

setting.”
It is clear tnat Congress sy :the Departanent ST SeT2nse 13pro-
priations Act of 1983 [Pudlic Law 97-377, 3Section 735) 11atencec
to limit inpatient mental sealin services unaer :the CHAMPUS

program to 60 days per year unless the services w~ere provigea
under the program for the handicappea, as residgential treatimenz
care, 3s partial hospitai ¢are or a vaiver was gJrantea in accor-
gance witn peer review anc the gJuidelines promulgated by tne
Jdirector of OCHAMPUS. It 1s the last condition for waiver in
the Act that is applicable *to tnis hearing. The guidelines
1ssuea by the Director, OCHAMPUS, in March, 1983, allow extencag
coverage in excess of 60 days of i1npatient mental health serv-
ices in a calenadar year 7 "the patient is suffering from an
acute mental agisorder or acute exacerbation of a chronic =enta’
disorger which results in the patient being put at a significan-:
risk to self or becoming a danger to others; and the patient
requires a type, level, ana intensity of service that can only
e —rovided 1n an inpatient hospital setting". The secona rea-
son Tor granting an extension to the 60 days limitation would Se
if {ne patient haa medical complications that could only be
treatea in an inpatient setting. The second guideline is not
appiicable to this hearing.

A previous final decision dealing with the issues involved in
the waiver of the 60 day inpatient mental health care limit has
been issued by the Assistant Secretary of Defense for Health
Affairs (OASD (HA) 83-54). A copy 1is in the hearing file as an
attachment to Exhibit 38. The history of the psych limitation



in the Department of Defense Appropriation Act is discussed i~
this decision and it is pointed out that the 60 day 1imit is :ae
same as the Blue Cross/Blue Shield High Option Insurance Plan
for federal employees, after which CHAMPUS originaiiy patternec
The Senate Committee's report states as follows: “The Commit::
recommends bill language limiting the length of iapati:.~t .3
chiatric care to 50 days annuaily, except when the Director
CHAMPUS or a designee waives the limit due to extraovrcinzr,
circumstances"., Senate Report 97-580, page 30.
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It is the position of OCHAMPUS, w#hich is shared by the two psy-
chiatrists wno nave reviewea this case for purposes of peer
review, that the first 60 gays of inpatient care for this pa-
tient's mental illness was medically necessary and appropriatz
ana should be cost sharea by CHAMPUS. Care beyond that initizi
60 day perijod is what 1s in aispute in this hearing. At the
nearing s, Reagiger statea 1t was the OCHAMPUS oosition, Hasec
upon the hospital recoras, the physician's notes, ana the peer
raview, that &t or arouna tne 60th cay 57 hospitalization tha.
-atient was not a significant ris« to nerself 2r a ganger Lo
others. She =2mpnasized that 1t nad to z& & current ri1si ana n:.T
a tuture or potential risk, relying on tne final decision quetz2
above, In additicen 1t was the OCHAMPUS oosi1tion tnat, pursuz
to DoD Regulation 6010.8-R, Chapter [V, 3.2, the <care urovigac
was above the appropriate level reguiredg to rencer neaically
necessary care,
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I have carefuily examined the recora ana 7ind 32 coes 70T 10C.-

ment the beneficiary posed & significant Zaenger or risk -5 ner-
seif or others at or arouna tne &dth cay 9f 1apatient
hospitalization. Her nothar and the attenaing 5s,;cnologist &:
the nearing, and the attenaing psychiatrist 0y urititen corre-
spandence, nave indicated that the self-aestructive lifestyle
which the patient leads wnen at home, even .41th outpatient ther-
any, poses gJgreat danger to ner. The patient's ~other testifiz:g
that every psycniatrist s~no héG examin2d ner gaughter personai.
said she was not ready for cischarge ang it .as impossibie to
look at the records alone ana tell her concition. Her mother
felt her congition was acute even thougn it may or 7ay not have
been reflectea in the records. [T you examine tne meaical re-
coras which were kept ccniemporaneousl, wi1th the care, cne nus:
agree with the patient's motner. It 1s difficult, if not impos-
sible, to fina extraordinary circumstances which would necessi-
tate a waiver of the 60 day psychiatric limitation., The
nhysician's orders, Exhibit No. 6, page 4 througn 12, show that
the patient was restrictea to her room on several occasions;
that she was treated with medication for skin rash, hives cough
(possible allergy). MNo anti-depressants or other psychiatric
drugs were given and the physician's oraers show she sufferea
only relatively minor physical ailments while in the hospital.

The progress notes are contained in Exhibit 5. Approximately
twice a week entrys are included by Dr. Wyckoff who saw her 4
gays a week in daily rounds and group therapy and for 1 hour a
week in family therapy. The notesare very brief and if one



examines them arouna the 60th day of hospitalization they don't
gocument any great concern regarding the patient's depression
and/or self-aestructiveness at that time. The one written on
fay 31st states the patient "has been trying to look where her
anger {or her motaer comes from and to find appropriate »ays of
2xpressing thes2 feelings without becoming hostile and beiliger-
ent*. The cne written on June 3rd states that sne "continues to
vercalize exceilently in her treatment program, without te< -
abple to make any meaningful changes in nher behavior or unue.‘w-
‘ng personality. An effort is being made to confront the su
ficiality of her work"., The note written on June 7th (the 3
T3yt states only that there had been no change in the patian
stztus over tne last several days.

Jr. Lippert saw the patient for individual therapy and he aiso
«rzie approximately twice weekly notes in the chart descrioing
tne zatient as he saw her during therapy and the problems witn
Anicn sne was struggiing. Around the last week 1in May tna pa-
tient ~sas on room restriction and Dr. Lippert's note descr:ises

~se gatient's concern regarding her reiationshio with her =0otnar
:ina her fear of losing her. "Worriead Hfom will thinx she 1s 5ac
ing will act that way saying she wants one thing ana does :ine
cpposite”. The next note on May 30th again discusses the 2a-
cient's feeling toward her mother and her perfcrmance 1n  roud
218 "how sh2 focused on others and made poor choices” uhicn -
ine cpposite of what she saic sne wantea to do. The note -
Jure 2nd states that the patient was struggling with beinc
tz self and others and naving difficulty telling central _::
»zm, along with being impatient to figure out how to resoiv
probiem of her relationship with ner sotner. The June 3in 70
reports that although the patient cescribes herself as 1rrite
for the last few days and "feeling like lashing cut it octners
there was an inconsistency between nher behavior 2na .hat :ne
saia. Also the patient wvas aware she was 2e1ng gcnony Quring tne
last Tew days.
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Tne nursing and other tnerapy notes arouna the oltn cay of nos-
pitalization show the patient was pleasant and compliant r2main-
ing on task without difficulty or problems (Exhibit 5, page <6},
She was seen by a recreational therapist and "particicaten ‘ul.y
although her mood appearea flat iana sullen”., She socializzg

with select peers and smiiea wnen interaction was initijatec ui1tn
staff. She is reported gquiet ang concerned about whether snar-
ing her feelings would help her on June lst, 19833, but other
notes show that she showed gooa judgment in refusing to engage
in @ gossip session. (Exhibit 5, page 52} There are soma de-
scrigtions of low spirits with minimum socialization but other
notes gescribe the patient's outlook as bright and cheertul,
nleasant and cooperative with appropriate socialization w1th
select peers. [ think it is fair to say these records show that
ner socialization with peers on the ward was minimal at times
and at other times was more active. As described by Or. Wyckoff
in his correspondence, the patient was not a problem on the
~ara and had learned to adjust. While I understand this de-
scription of the patient's facade the progress notes written
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contenrporaneously wit
and tne other staff
stances" wnicrn woula
atric limitation. 7
entering intc cayv 7
3
r
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treatment by Doctors Lippert and .ycxc~7
not snow the "z«traordinary circum-
cessitate a waiver cf the 60 gay ssycni-
a0 snow the patient's resistence %o
ngful treatment, but they go not cocumant
the patient was & ficant imminent ric% to hersaif or --
others., At tne n I asked the natient's wother if sne
woulc attempt :o n some notes taxen auring the family -ar-
apy sessions. In response to this request Jr. dyckorf suomic:aa
a summary of tha Tamily therapy sessions (Zxnibit $0). These
Ssnow that zrcunag the end of iMay ana the {irst part of June
1983, ine patient was willing to talx about tne anger she
in reiaticnship to her mother 5Sut .sas only gradually movin
tawards 2xamining the {full extent of that anger.
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The American Psychiatric Association peer reviewer founa

or arouna tne udth day of inpatient hospitalization the ¢
tiznt's condition aig not requir2 services that could act
Jeen rangared on an outpatient basis or partial nhospitals
&0 tnhat tne patlent Jcsed no imminent risk to self ar ga
Jthers. In his comments the re2viewer saild the natient cl
neeged structure but this aia not have to come from an ac:
nospital setting. He was concerned there .as no discussi?
10 «ny prior RTC treatment had appeared to ne a failure :z
the patient only neeagea 30 more days of acute hcosoitalizsz
maybe he woula have found an extension to be reasonable,
the extension was requested for an adag“:ional ! wmontns,

zn RTC would ce & more appropriate level of care. Jr. L
testified at the hearing ne knew Or, vckoff had contacet
28yCNni3Tr1st «no naa tr2qatac the 2Jenericlary cGuring ner

:tay ¢t the rasidential treatnent center, but he aid not iLnou

.nat  nformation haa ceen receivad ana Lwere is notning in tne
reco~ds Jocuanenting 1ntormaticn received from this phone con-
Tact.
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Ir. sccriquez, “ho is a Scara cartifiea chilas gsychiatrise,
118 First peer rzview Of this case agreed with the APA peer
revizser tnat the patient 3id not meet the CHAMPUS criteria for
axtension of inpatient care for mental health services beyona 50
Jays 1n that she was not a danger t3 nersels 9r others nos ficg
sae have medical complications that could only be treatec in un
inpatient setting. He fcund though that she"did in fact have :z
bonafide psychiatric disorder that required psychiatric :resat-
nent ang some sort of structured setting ana t'.e appropriate
leve! 2f care after the 60 days of hospitalization wcula have
Jeen a return to a residential treatment center"., (Exhibit
Jr. Rodriquez reviewed the file a second time after addi:ticna:
correspondence and material was received and in this review i
+as still his opinion that the patient haa a significant emo-
sional agisorder and "because of her threatening behavior and her
tencency t0 act out was of some risk to nerself; however the
ris<k «4ds not so great that only the acute inpatient level of
care would be aagequate to treat her”. His conclusion was that
after the 60th day of hospitalization the patient did not re-

quire the acute inpatient level of care but could have been



treated in an RTC since the congressional mandate was that
CHAMPUS only pay for acute inpatient mental health care Cayonc
60 aays 1in exiraorginary circumstances and it was his opini:n
that tne patient did not meet this criteria.

After careful review of the record, I concur with the r=s.
viewers. TJre zestimony it the hearing and the materral -
¥iie2 snows tais is a ver adisturbead young woman it s
tremely serious continuiny problems who has been treatea wh
¢ariosus aspproaches and is still suffering from serious :s:c
patnoiogy. 4y decision does not concern whethar or not :nhe
patieat snould have remained at Truckee ieaaows Hospital bevcna
the 60 days as that is clearliy a decision that must be mace
between the patient and her family and the treating physicrizan.
Botn Dr. Wyckoff and the patient's mother and step-rather tes::-
T7ing "ét the hearing, stated that the patient was just Secimnirg
10 nake some real progress, outside of the facade sne naintai--
2@, :T -ae t{1me when sne was giscnargea., [ am certainl, -9t
gisagreeing with this observation nor zm [ dec1ding sne s-ou:
not .ave remnained in the hospital. [t s very nossicle, :s
physician and ner mother maintain, this would have b2een :ne
metnod of treatment for her, Or. Wyckoff has made an eiocdu
presentation of the aynamics of adolescent treatment ~1i7 I
in3pility to as«< for heio ang resistance to actuaily sSsccni-
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invcived 1n the treatment process. The progress notas Iocuwier:
nis resistance ana also tne facace the patient nag :2veicgec ::
aig in ner resistance. ‘hile [ mignt cgree tnat S1ifzrant 3t:in-
jargs snoula apply, Congress cig not elect T treat :30.=Fs3Csnt
znilcren or aaults in & ciiferent manner .nen &oorclriiss-~:
funcs for psychiatric inpatient hospitzitrzation ang ~2letzc

care.

As fd2aring Officer [ am couna t; the specivic wmangata o7
gress in agsropriating funas for ftne CHAAMPUS orogriam é&nc
thiat inpatient mentail rPealtn zenetits 111 e Tinitea to 2
ger .ear uniless certain speci7ic craiteria are met, &and T 2 ¢
jressional committee not2s 1angicete that Congress invisicnrnea :n
axtension waiving this i:imitation only 1n "extraorcinary"” cir-
cumstances. The regulatory provisions for waiver Gf Coverzge :s
thai, based upon professicnal raview, the patient de 3 sizniii-

e O
.

172}

Iy o

O O

cant r1sk and/or danger, requiring an intensive level of sz2rvics
wnicn Can only be provided in an inpatient setting., Zoth :f
these conditions must Ye met. The peer reviewers agreea the
patient aid necd an inpatient structured setting but something
less than the 1ntensive inpatient psycniatric hospital, 31-
thougn Dr. Roariquez found the patient was “of some risk to

nersalf," both peer reviewers concluded the patient wvas not a
significant risk to herself or others around the 60th day of
rospitalization requiring an acute inpatient level of care ang
it 1s my opinion the medical records support this conclusion.

! am aware that Dr., Lippert at the hearing, and certainly Or.
wyckoff in his letter, made a strong argument that the suici-
dal/homocidal behavior we associate with "danger to self and
others" is not the way adolescents behave but rather they show



their depression by acting out and engaging in long term self-

destructive behavior. The final decision quoted above adresses
that issue ana discusses the standard that must be aoplied.

"In addressing the degree of risk required to

meet the significant risk/danger guidelines

for granting 3 waiver of the 60 day limit, the
rnearing Officer adopted a standara of suiciczi/
homociaal behavior of a floridly psychotic bene-
ficiary. | agree that such a patient would con-
stitute a significant aanger to self or others;
however, other acute mental disorders could also
result in significant ris8k or danger. Further,

a significant risk or danger could be posed oy
less than suicidal/homocidal behavior. A more
general standard, applied on a case by case
raview, wuould be a current risk of serious nharm

td self or others that requires inpatient hospital
care. It is, of course, incumbent upon the aopealing
carty to cemostrate the patient representea such

3 risk that could not be treated in other than an
acute level." O0ASD (HA) 83-54, page 9.

In this same final decision the attending psychiatrist had ar-
juea that wnhile the patient might not be a current risk, the

acolescent beneficiary was a potential or future risx. The
. zssistant secretary of Defense addressed that argument 3s fol-
ows:

“In interpreting the intent of the funaing restric-
tion, I find the time at which the patient must
present a significant danger or risk to be on or
about the 60th day of inpatient care as suggested
by QCHAMPUS and the iHearing Officer herein., If a
oeneficiary does not pose a significant risk at
that time (i.e. a current risk) continued acute
inpatient care is not considered medically necessary
as requirea for CHAMPUS coverage and a lower level
of treatment shouid be undertaken. This 1s
certainly the intent of the funding limitation.

If a beneficiary subsequently becomes a signifi-
cant risk, rehospitalization is authorized unager
the waiver guidelines." (page 9)

The satient's hospital stay in this case was without any serious
incicence explained to a great extent by the fact the patient
had ‘earnea how to behave in an institution. My dinterpretation
of the-peer reviewers' comments, and to a certain extent even
those of 3rs. Wyckoff and Lippert, is that the patient was no
current or imminent risk but that eventually her acting out
pbehavior might be dangerous to her. The peer reviewers con-
cluaed that this potential risk could be dealt with and treateag

. in a resiagential treatment center and, given the statutory man-
date, I concur,



()

Dr. Lippert testified that a residential treatment center was
not considered because there were none available in the area and
it was his ana the treating physician's opinion that it was
imperative the family be involved in the treatment of this pa-
tient. Dr. Rodriquez, in nis peer review, states "The possible
outcome of discharge does not necessarily validate that the
results could oniy have occurred in the acute inpatient level of
care. It is reasonable that any professionally responsible long
term care treatment facility involving the family would have
been successful." 1In addition the physician's notes discussed
above are concerned mostly with the patient and her relationsaip
with her family, most particularly with her mother. For thess
reasons [ conclude that any treatment for this patient needed to
be given where the family could be involved ana anything less
than that would not be responsible medical care., MNot only did
Or. Lippert testify that there were no residential treatment
centers in Nevada but the patient's mother had done extensive
research on this and the closest RTC would have been in either
Wyoming, California, Colorado or Texas. It is clear it would
have been very difficult, if not impossible, to involve the
family in the treatment of this patient so far away from home.

The CHAMPUS Regulation, Chapter [V-B, provides institutional
benefits and in paragrapn (g) provides as follows:

"Inpatient; Appropriate level required. for
purposes of inpatient care, the level of
institutional care for wnich basic program bene-
fits may De extended must be at the appropriate
level required to provide the megically necessary
treatment. 1If an approoriate lower level care
facility would be aceguate but 1s not avairlable

in the general locality, penefits may be continued
in the higher level care facility but CHAMPUS 1n~-
stitutional benefit pavments shall de limitag to
the reasonable cost that woula have been ‘'ncurreaq
in the appropriate lower level care facility, as
determined by the Director, O0CHAMPUS (or a acesignee),
[f it is determined that the institutional care
can reasonably be provided in the home setting, no
CHAMPUS institutional benefits are payable.”

The peer reviewers in this case both found that a residential
treatment center or lower level care facility aJther than the
inpatient psychiatric hospital would be adequate to treat the
patient. The record is also clear there was no RTC in the gen-
eral locality. The professional review found the patient needeg
a structured, monitored environment providing essentially 24
hour a day care but that it could have been adequately provided
by a residential treatment center. It is my decision that under
Regulation IV.B.g. care for this patient which was continued at
the higher level care facility should be paid at the reasonable
cost level that would have been incurred in a residential treat-
ment center and [ would ask the Director, OCHAMPUS, to make that
cost determination.

1Q



The enabling legislation for CHAMPUS benefits require that the
care be medically necessary and the CHAMPUS Regulation czfines
medically necessary as "services renaered at an 3opropriate
level of care”. In addition, the Regulation provides that ia-
stitutional benefits will be provided only for services for
which it is meagically necessary that they be rencered &7 :n
acute care facility.

I don't believe an extensive discussion of this statutory ana
regulatory requirement is necessary because my previous discus-
sion concerning the waiver of the 60-cay psych limit is applicz-
ble to this requirement. Both_peer raviewers were of the
opinion that the care renderea to the beneficiary after 50 days
could have been providea at a lower level of care and an acute
inpatient psychiatric hospital was above the appropriate level
required to provide medically necessary treatment and I concur
with their recommendation. Again, following the provisions of
Chapter [V-B.g., because there was no appropriate lower level
care facility in the general locality anag because this acoles-
cent patient needed family involvement for any treatment to b2
effective, it is my recommended decision that CHAMPUS benefits
be allowed at the reasonable cost that would have been incurrea
at the appropriate lower level care facility, in this case a
residential treatment center,

SECONDARY ISSUES

RELATED CARE: This hearing not only involves the charges ¥or
hospitalization at Truckee Meaaows Hospital but charges rfor ¢
services billea by Dr. Wyckoff for nimself as the attenaing
psychiatrist and Dr. Jim Lippart as the patient's therapist.
Chapter IV-G of CHAMPUS Regulation 6010.8-R provides specific
exclusions and Timitations to CHAMPUS coverage ana paragrapn 66
states: "All services ana supplies...related to a noncovered
treatment or condition". Since the inpatient nospitalization
was a covered service through June 6, 1983, the relatea care
provided by Drs. Wyckoff and Lippert should be cost-shared
through that date. Although I have found the inpatient hospi-
talization after the 60th agay is not a benefit for which CHAMPUS
benefits can be paid at tne acute level of care; Secause of the
lack of a RTC in the general locality that benefits should be
allowea at the reasonable cost of charges at a residential
treatment center. DOrs. Lippert and Wyckoff's charges as submit-
ted after June 6, 1983, are those related to a level of care
which is specifically excluded from the CHAMPUS Regulation ana
above the appropriate level requirea to provide meaically neces-
sary care. When patients are being cared for in a residential
treatment center they still have access to the coverage provided
for outpatient psychiatric benefits under the CHAMPUS Regulation
as provided in Chapter IV-C.3.i. This provides that outpatient
psychiatric benefits are generally limited to two sessions per
week and it is my recommended decision that benefits be alloweg
during the period from June 7th thrcugh August 23rd for one in-
dividual therapy session and one family therapy session per

a2




seek. The hearing file documents that while the patient was
haspitalizea in a previous residential treatment center in San
Diego she was seen on an outpatient basis by a psychiatrist.
Given the description of the patient's illness and the comments
of the peer reviea, it appears that, if a residential treatment
center had been available locally in which the family c~:1d have
been involveg, it would nave been medically necessary . .2
patient to continue outpatient therapy with Ors. lycke- -
Lippert.

BURDEN GF PROOF

A decision on a CHAMPUS claim 6n appeal must be based on evi-
dence in the nearing file of record. Under the CHAMPUS Regula-
tion the buraen is on the appealing party to present whatever
ayigence he or she can to overcome the initial adverse decision.
I have concludea the appealing party has not met this burden as
regaras care at the inpatient psychiatric hospital level beyonc
the 50th aay of hospitalization. The congressional mangat2 is
specific and it is my decision that the regulatory provisions
for waiver of the 60 day limit have not been met.

SUMMARY

It is the recommended decision of the Hearing Officer that in-
patient psychiatric hospitalization of the beneficiary at
Truckee iHeadows Hospital from April 3th, 1983, through June £:tn
1883, be cost shared by CHAMPUS but hospitalization from June
7th to aischarge on August 23rd, 1983, should be denieag as it
was above the appropriate level of care requirea for meaicelly
necessary treatment. [ also recommena denial of a waiver for
CHAMPUS coverage of inpatient mental health care beyonag the 60th
day in calendar year 1983 because the beneficiary was not suf-
fering from an acute mental disorcer or acute exacerbation of &
chronic mental eiscraer which resultea in her being such a sig-
nificant danger to nerself or others that she could only b5e
treatag in an inpatient hospital setting. It is also my deci-
sion that the patient did require a level of care which could
not be provided in the home setting but in a structured residen-
tial treatment center which was not available locally. Pursuant
to Chapter IV.B.g of the regulation CHAMPUS benefits should be
allowed at the reasonable charge wnich would have been incurrea
at a residential treatment center from June 7th through August
23ra, 1983.

It is my further recommenged decision that the related inpatient
psychiatric services rendered by Dr. Vyckoff and Or. Lippert be
allowea from April 8th through June 6th and that the services
provided from June 7th to discharge on August 23rd were above
the appropriate level required to provided medically necessary
care and also were related care which was specifically excluded
by the 60 day psychiatric limitation. Because [ have found that
the patient needed to be treated as a lower care facility and
would have been eligible for two outpatient therapy visits per
week, it is my recommended decision that the reasonable cost of




one family therapy session and one individual therapy session

per week be ccst snared by CHAMPUS during the period of June 7th
through August 23rd, 1983.

dateg tnis 4th of October, 1984.

anna M. Warren
Hearing Officer
Hi4%/ch .
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